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WIRETAPPING, EAVESDROPPING, AND THE BILL OF 
RIGHTS 


THURSDAY, MAY 22, 1958 


Unitep States SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:45 a. m., in room 
104-B, Senate Office Building, Senator Roman L. Hruska presiding. 

Present : Senators Hruska and O'Mahoney. 

Also present: Charles H. Slayman, Jr., chief counsel and staff di- 
rector; William D. Patton, first assistant counsel; and Thomas B. 
Collins, professional staff member, Committee on the Judiciary. 

Senator Hruska. The meeting will come to order. 

Mr. Slayman, do you have ap announcement to make before we open 
our hearings this morning ? \ 

Mr. StayMaNn. Yes, Mr. Chairman. Thank you for the courtesy of 
letting me introduce a group of foreign lawyers who are now studying 
law in this country. They are in two different institutes on interna- 
tional law and comparative law at the Law School of New York Uni- 
versity. 

Prof. Cecil Olmstead and Prof. Joseph M. Sweeney have accom- 
panied this group here this morning. They looked over the list of 
congressional committee hearings scheduled today and selected ours to 
attend. I think this is quite a compliment to us. 

These students are lawyers in their own countries. The interna- 
tional law students come in the main from the the Latin American 
countries, and the comparative law students, I am told, come from Eu- 
ropean countries. 

Senator Hruska. That is fine. Judging by their appearance, I 
think they would be competent to stand in here as witnesses following 
you, Professor Westin, and give us some advice on this very perplex- 
ing problem of the constitutional rights which surround the matter of 
wiretapping and eavesdropping. But, of course, time limitations, as 
well as a lack of notice to you in advance about testifying, would pre- 
vent our doing that. 

But we are glad to have you here, and we hope you stay as long as 
you want to, and return as frequently as you wish to these sessions. 

Who is our first witness this morning, Mr. Slayman / 

Mr. Stayman. Mr. Chairman, our first witness is Prof. Alan Wes- 
tin, from the department of government, Cornell University, Ithaca, 
N.Y. Professor Westin is now sitting next to you. 
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I will ask Professor Westin to state for the record his name, pro- 
fessional position today, his background study of this subject, and 
familiarity with the material, and then present his testimony. 

Senator Hruska. Very well, Professor Westin. 

You may proceed in your own way to do just that. 


STATEMENT OF PROF. ALAN WESTIN, DEPARTMENT OF GOVERN- 
MENT, CORNELL UNIVERSITY, ITHACA, N. Y. 


Mr. Westin. My name is Alan Westin. I am an assistant pro- 
fessor in the department of government at Cornell. 

Actually, I am a lawyer and a member of the District of Columbia 
bar, and have visited on the faculty at Yale Law School, but I went 
back and did graduate work in political science and am teaching 
now, in the government department. My subjects are constitutional 
law and American government. 

First, I would like to thank the subcommittee for the honor of being 
invited to give testimony on wiretapping, eavesdropping, and the bill 
of rights, particularly since, as have many people in the academic 
world, I have very high regard for this subcommittee and its work. 

‘Perhaps I could say a bit about my background study of wiretap- 
ping. I began this in about 1951, and wrote a lengthy study on t 
wiretapping problem which was published i in the Columbia Law Re- 
view, ich was a study of the constitutional and legal aspects of 
telephone tapping. 

Since that time, between 1952 and 1956, I have written frequent- 
ly on the subject of wiretapping as Congress debated the wiretapping 
bills, and as changes in wiretapping technology became matters of 
concern to the public. 

Two States, Oregon and Maryland, I am happy to say, adopted as 
the main provision of their wiretapping laws the central section of a 
model court order wiretapping bill which I proposed in this Columbia 
Law Review article. So I have had the interesting experience of 
watching two States operate under a model code that I tried my hand 
at in the Columbia Law Review. 

Senator Hruska. Professor Westin, for the record will you give 
us the date of the study in the Columbia Law Review. 

Mr. Westin. That is volume 52, Columbia Law Review, page 165 
(1952). 

Then, in 1956, a large number of developments in various States 
in passing new wiretapping laws drew my interest, and I began 
a study of wiretapping laws and practices in each of the 48 States 
where there has been activity. I am now finishing for publication an 
article on State wiretapping developments and Federal wiretapping 
developments between 1953 and 1958. 

It is this general work that I have available for the disposal of the 
subcommittee today. I would like to describe for the subcommittee 
some of the main conclusions about these developments at the Federal 
and State level in order to provide some factual information that may 
not have been available to the subcommittee heretofore. 

First of all, I would like to suggest that in my opinion the ease with 
which it is possible to employ telephone tapping techniques, room 
monitoring techniques, techniques of listening in on conversations from 
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distances of hundreds of yards away by means of parabolic micro- 
phones, miniphone recorders, and other techniques (which I under- 
stand have been described to the subcommittee at its last session) seem 
to me to present a very serious threat to our system of constitutional 
privacy. 

Federal legislation, as I will try to suggest, is today a vacuum on 
this matter, largely because the act which the Supreme Court holds 
to be a regulation of wiretapping was never intended by Congress to 
deal with telephone tapping. 

What it was was an act regulating the Federal Communications 
Commission. The Federal Communications Act of 1934 was merely, 
so the managers described, an act which was intended to transfer 
jurisdiction over radio, from the Radio Act of 1927, to cover the tele- 
phone and the telegraph. 

It was made quite clear when this act was debated that it did 
not make, as Representative Rayburn said, any change in existing 
law; and nowhere in the debate was telephone tapping discussed. 

There had been debates about telephone tapping in the Congress 
in 1928, 1930, and 1932, but there was no debate whatever about 
telephone tapping, and particularly FBI and police tapping, when 
the Federal Communications Act of 1934 was debated. 

So you have a particular provision, section 605 of the Federal Com- 
munications Act, which was designed to deal with radio messages, and 
never designed to deal with the problems of telephone tapping. 

This, it seems to me, is quite clear if one reads this provision, be- 
cause it talks about intercepting messages, language which has to 
do with someone interfering on radio waves, and is not designed to 
deal with the kind of situation that you have in monitoring or over- 
hearing on the telephone. 

Senator Hruska. In that connection, Mr. Westin, if you will per- 
mit me to inquire, the language of section 605 does say “by wire or 
radio,” does it not? 

And how do you reconcile that with the fact they did not contem- 
plate wire? 

Mr. Westin. What I meant, Senator, was that certainly the lan- 
guage of the section, as the United States Supreme Court dealt with 
it in 1937, is broad enough to cover telephone tapping, and that this 
is mney which I think is a quite fair reading of the language it- 
self. 

All I meant to suggest was that the Congress never had clearly in 
mind the question of telephone tapping by law enforcement authori- 
ties. They passed this general language which was taken over, word 
for word, from the Radio Act of 1927. 

Senator Hruska. But it does say “wire or radio.” Now, radio does 
not go by wire. Radio goes by air. And certainly, if they say “by wire 
or radio,” and say “intercepting,” that means intercepting by wire 
as well as radio, does it not? 

Mr. Westin. Yes. I think that there the difference is between the 
telephone and the telegraph, where the telegraph would be a wire 
communication. 

Senator Hruska. Just how do you intercept radio messages ? 

Mr. Westin. How do you intercept them ? 

Senator Hruska. Yes, 
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Mr. West1n. In that ease I assume you intercept them by tuning in 
on the frequency and overhearing them. 

ceteintinattees When something is published, when something is 
broadcast, and broadcast for the benefit of all, and received, is that 
interception or is that use of the communication ? 

Mr. Westtn. I think what they had in mind were certain Coast 
Guard communications and others, which were not meant to be in- 
tercepted. 

Senator Hruska. Professor Westin, I think you have made a study 
of this, and I would not want to say you do not know much more 
about it than I do, but I find it hard to understand, when the statute 
uses the word “radio,” you say, “Well, what they meant to do was to 
confine it to the Coast Guard.” 

On what foundation and basis do you limit it to Coast Guard mes- 
anaes and interception thereof ? 

r. Westin. Senator, what I meant was just that the wording of 
this particular statute was drawn originally in the Radio Act of 1927; 
that there were many purposes that. were intended in that. section, 
one of which I had thought was people who were overhearing mes- 
sages to ships; and that one of the purposes of the Radio Act of 1927 
was to make it an offense to divulge communications, for example, 
cables that would be sent to passengers on ships. 

All. I was intending to suggest by this was that when the Federal 
Communications Act of 1934 was written, the section from the Radio 
Act of 1927 was taken, and the words “telephone and telegraph” 
added to it, or “wire” was added to it. 

Senator Hruska. All right; we can proceed. 

But from the tenor of your testimony this far, I kind of got the 
impression—and I have the idea the impression would be generally 
-received by others—that this does not apply to telephone, was not 
intended to, and would apply only to radio. 

Mr. Westin. Oh, no, Senator, I really did not mean to give that 
impression. 

Senator Hruska. We can read the record at a later time, and maybe 
this colloquy will serve to clarify that point. 

Mr. Westin. Yes, sir. 

Mr. Stayman. Mr. Chairman, with your permission, I would like 
to ask a pomen along the line of your questions. This gets into the 
matter of statutory interpretation and construction. 

Is it not a fairly well accepted doctrine that, if the plain language 
of a statute says something that is clear, or reasonably clear, a court 
and the public—people who are asked to obey the law—do not have 
to go back and see what either the legislative history was or what 
previous statutes were ? 

This particular provision of section 605 that we are dealing with 
says: 


No person not being authorized by the sender shall intercept any communica- 
tion and divulge or publish the existence, contents, substance, purport, effect, 
or meaning of such intercepted communication to any person. 

Mr. Westin. Yes. May I say at this point I think your reading of 
the wording is particularly timely. 

One does not ordinarily send a telephone message, and that is what 
I am trying to point out, that the wording of “sender” deals with 
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radio, and taking over the Radio Act of 1927 introduced into the prob- 
lem of telephone tapping language which, if Congress had dealt 
knowingly with the question of telephone tapping, would never have 
been used, 

That is, none of the States which passed wiretapping laws between 
1920 and 1940 ever used the word “sender.” They always, as we would 
expect, said, “No person may intercept a telephone message or tap a 
telephone wire or overhear a telephone conversation.” 

But it is the use of the word “sender” which has to do with radio 
that introduced one complexity into this act. 

Senator Hruska. But, Mr. Westin, do you mean to say when a 
man utters a vocal sound over a telephone he does not send a mes- 
sage? Is he nota sender now? 

Mr. Westin. Well, I would think a Congressman would generally 
call him a speaker, rather than a sender. The word “sender” usually 
deals with sending a radio message; and the word “sender” ap- 
peared in the Radio Act of 1927. 

Senator Hruska. But it also appears in section 605, dealing with 
messages by wire or radio. 

How do you send a message over a wire when you are using a tele- 
phone? Oroveraradio? How do you do it? 

Mr. West1n. The courts have had trouble with the word “sender” 
when it comes to telephone, because they were not sure who is a sender. 
Is it the person who is listening on the other end? Is he a sender? 

The Federal courts have found complexity in this word because 
they themselves are struck by the problem I am trying to deal with: 
Are both parties senders? Is a person a sender only when he is talk- 
ing? Or are there alternate senders, one man sending from one end 
and the other man sending sending from the other? 

What I have tried to suggest is that the use of words like “sender” 
has created divergencies in the courts of appeals’ judgments, and I 
suggest if Congress had been definitely dealing with wiretapping and 
telephone tapping in its own mind, this might not have been a diffi- 





culty. 

if I may, Senator, I hope that 

Senator Hruska. Go ahead. 

Mr. Westrn. I think your comments are extremely pertinent. 

Senator Hruska. I just feel what you are saying—well, maybe it 
will clear up after a while. But to me, so many of your statements 
appeared to be so strained and so at variance with the obvious mean- 
ing of the language in 605, for example, that I cannot quite follow 
them. 

Maybe my obtuseness will disappear as you go along, and it will 
clear up. 

Mr. Westtn. Senator, I do not want to leave this point without 
trying to explain what really is a limited point that t intended. 

What I intended to suggest was that many bills had been proposed 
in Congress to deal witi the question of misuse of telephone tapping. 
They were bills that used language that would not have created many 
of the problems that section 605 does, because of its language like 
“sender” and “intercept.” They were bills which would clearly say, 
“No telephone may be tapped and conversations overheard,” or else 


they said, “Police may tap telephones and overhear conversations, 
on obtaining court orders.’ 
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If any of these bills which had been pending had been adopted— 
and this is the only point I am really intending to offer on the mean- 
ing of the Federal Communications Act of 1934—-a great many of the 
problems today with the interpretation of the act. by the Supreme 
Court, and the Federal Bureau of Investigation interpretation, and 
the Justice Department interpretation of it, might never have 
occurred. 

So the limited point I wanted to make was that the Federal Com- 
munications Act of 1934 never had a moment of debate, either in 
committee or on the floor, about the question of telephone intercep- 
tions by police; that had there been debate I think a different wording 
in the statute could have been written that would have made quite 
clear Congress’ intent either to ban wiretapping entirely, or to allow 
law-enforcement officers to intercept telephone communications. 

I really mention this point for making the single claim that be- 
cause Congress did not have debate on the question of telephone tap- 
ping when the Federal Communications Act of 1934 was considered, 
this language was taken over from the Radio Act of 1927, and many 
of the Supreme Court decisions and the debate between one agency 
of the Federal Government and another over what this means, stem 
from the fact that Congress never really expressed its mind in the 
usual legislative process with debate on the specific issue. 

It is this single point, Senator, which I meant to make, not to chal- 
lenge the fact that these words can very reasonably, as they stand, 
and as the counsel has suggested, be read as you have suggested, to 
deal with the telephone and to deal with the interception of telephone 
inessages. 

What I am trying to suggest is that if one goes back and reads the 
record, nothing can be found in the record or the hearings for a 
moment to show that Congress, as it had in many other bills, was in- 
tending to deal with the specific problem. 

Senator Hruska. And yet I think we should probably bear in our 
consciousness that even in 1934 most Congressmen realized that radio 
was used not by the instrument, but by voice. And almost all Con 
gressmen had telephones at that time, and it was a big piece of equip- 
ment in our field of communications and in our economy, and I would 
not be prepared to say, even if the debates do not inc ‘lude any express 
reference to it, that one may use wire or radio, that they did that to 
the exclusion of telephone, or that anybody would be warranted, in 
an ordinary reading of that section, to say that the telephone was not 
included. 

Mr. Westin. I agree with you completely, Senator. I feel that 
perhaps my own testimony has not been expressed clearly enough. 

Senator Hruska. Very well. 

Mr. Westin. I believe that the telephone is included in that section, 
but I do not believe that the debates or the hearings show that Con- 
gress thought seriously about what the implications to police wire- 
tapping and the FBI wiretapping would be by their passage of this 
statute. 

Because, as I tried to suggest, bills were pending and had been 
pending for many years, ever since the Olmstead case in 1928, which 
held that police wiretapping was not forbidden by the fourth amend- 
ment, to deal comprehensively with the question of police wire 
tapping. 
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And what I am trying to suggest is that this section was sort of a 
backing into the problem by Congress, rather than the kind of full- 
scale consideration that you had in 1938 or in 1941 or in 1954, when 
Congress actually debated and held hearings and thought consciously 
about police wiretapping and FBI wiretapping. 

I was not suggesting that this section does not apply to the tele- 
phone, or that the Nardone cases, in 1987 and 1938, in which the 
Supreme Court read this section to forbid FBI wiret apping, are not 
a reasonable reading of the statute, 

What I am trying to suggest is that, as many Congressmen said 
after the Nardone case was decided, after the case was recorded, “We 
never intended this statute to deal with FBI wiretapping. That was 
not in our mind.” And these were men who were managers of the 
bill at the time that the Federal Communications Act of 1934 was 
passed. 

If anything, they said they had in mind only private wiretapping; 
they did not think the Government would be affected by the general 
words of a statute, “no person,” thinking that “no person” in this 
sense, as in some other senses, did not include the Government. 

My discussion of the Federal Communications Act here, and our 
own colloquy about it, I think stems from the fact that there was no 
legislative history dealing with telephone tapping that one can 
see to explain, for example, what the Congress meant by “no person,’ 
whether it meant it to mean the Government or not. If they did, 
then a great many problems which have come in enforcing the Fed- 
eral Communications Act I think would never have occurred. 

The FBI and various Attorneys General, as you know, have said 
that the meaning of this statute is that one cannot intercept and di- 
vulge the contents of a telephone communication. They read this to 
mean one cannot intercept and divulge outside the Government. 

But what is done is that Federal Bureau of Investigation agents 
and other Government officers will tap telephones, turn in the trans- 
cript or the recordings to superior officers, and they will circulate to 
perhaps dozens of people within the Government. And yet the Attor- 
neys General and the FBI have said—and I think this is again a fair 
reading of the statute—that it is only interception and divulgence 
which constitutes the offense. 

What they say is that it is not a divulgence to divulge it to another 
member of the Government, and yet I think the wording of the statute 
says “or divulge to any person.’ 

That means a problem arose in the Federal Communications Act 
because Congress did not deal specifically with police wiretapping. 
The problem that was created was: Is it a divulgence to another per- 
son or to any person if you tell it in this way, if FBI officer A tells 
FBI officer B, or the Chief of the Bureau about the conversation that 
he has obtained by telephone? 

Senator Frc ska. Of course, the statute does not say “to divulge to 
any person.” It says “to divulge ; ” it does not say “to any person. 

Mr. Westin. Is there a copy of the statute here? It is “to any 
person,” I believe, “No person shall intercept any communication or 
divulge and publish the purport, effect, and meaning of such inter- 
cepted communication to any person. 

Senator Hruska. It is in the later part, down below, four lines 
below, after the semicolon. 
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Now, Mr. Westin, you referred to the managers of the bill who said 
they did not intend and mean this section 605, when they debated and 
passed it, to apply to that. BND 

Suppose they had gotten up on the floor and had said, “Now, in this 
language which we have here, saying no person shall do these things, 
we do not mean to include Government employees,” and then this came 
before the Supreme Court of the United States. : 

Could the Supreme Court of the United States disregard the plain 
meaning of the words “no person” and say, “Well, they did not mean 
‘no person’ when they said ‘no person.’ They meant no person except 
certain persons.” Could they do that? 

Mr. Westrn. I think there are cases, Senator, which hold that acts 
of the Government, laws, which use the term “person” can be read in 
certain instances not to include the activities of Government agents, 
if, for example, it is felt that the essence of the crime or the action 
which the statute was intending to deal with was for private persons 
and not for Government officials. 

For example, there are several wiretapping statutes which say that 
any person who maliciously cuts into a telephone wire is guilty of 
a crime. In many States, the State officers have said that Federal 
agents and State agents cannot do things maliciously. 

Senator Hruska. That language is modified, of course. But this 
does not say “maliciously ;” it says “no person.” 

Mr. Westin. I quite agree with you that the interpretation of the 
Government not being covered here would be one which I would not 
favor seeing. 

I was just trying to suggest that when the Olmstead case was 

decided, saying it was not a constitutional violation, and then the act 
came in and the Nardone case was decided saying the FBI could not 
tap telephone wires and divulge, the law reviews at that time cited 
numbers of cases in which “no person” had been read in various juris- 
dictions, in certain statutes, not to include the actions of Government, 
unless there was something which showed this was intended by the 
legislature. 

Again, Senator, I do not want to be put in the position of saying 
that I myself would not favor reading it exactly as you suggested, 
exactly as the Supreme Court suggested. 

Senator Hruska. Yet you stated quite blandly, “This is what it is,” 
and that is the attitude and the tenor of the thing with which I took 
earn because I do not believe that it can be disposed of quite that 
readily. 

And I think it reflects upon the Congress that passed this statute in 
the first place, and the Congresses that have tolerated it since. 

Mr. Westin. What I have suggested was that managers got up and 
said, “We did not mean by ‘no person’ that this should cover the 
Government.” 

As I said, Senator, I quite agree with you that “no person,” as I 
would read it, and as the Supreme Court read it, would normally 
include the Government. What I was suggesting was simply that the 
managers at the time, when the decision was made which was regarded 
unpopularly by some Members of Congress who were the managers, 
stepped up and said, “We did not mean it.” 

I think you are quite right in suggesting it does not undo a statute 
for a moment for people who voted for its passage to get up and sug- 
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gest an interpretation which goes against the clear words of the 
statute. But I was trying to report, for the purposes of the subcom- 
mittee, the comments that were made by the people who were in charge 
of the bill as to what they themselves had thought the bill meant. And 
this was their attack upon the United States Supreme Court decision 
in the Nardone case for what they called a misreading of their statute. 

But I did not mean that was misreading or that it had to be a read- 
ing that you would accept. 

Senator Hruska. Fine. 

Mr. Westin. There has been no legislation passed by Congress 
since 1934 that became law, dealing with the question of telephone 
tapping. I mention this because there have been points at which the 
wiretapping issue was fully debated, and the question of whether 
changes should be made in the interpretation of section 605 have been 
fully argued and debated in Congress. 

However, these never became law. 

There were debates in 1940 and 1941 to allow wiretapping for na- 
tional security cases, in espionage and sabotage situations. ‘hese did 
not pass. There was debate about them, and much testimony. 

In 1938, both Houses actually passed bills, but a disagreement in the 
conference committee over the version that should come out led them 
to be killed, and no law to result. 

Mr. StaymMan. Which year was this? 

Mr. West1n. In 1938, both Houses passed acts, but the different ver- 
sions led to no law emerging. 

Then again there were debates in the late 1940’s, and in 1954 the 
House of Representatives passed a bill which would have allowed wire- 
tapping in national security cases upon a court order from the Federal 
judge. The Senate did not take action, and that bill did not become 
law. 

The main purpose of my testimony on this point of the act has been 
simply to point out that we have an ambiguous statute in many of its 
terms, which has given the courts trouble, in using terms like “sender” 
and “intercept.” 

For example, if I may just mention one trouble with “intercept” as 
the language in section 605 has been dealt with by the courts, suppose 
that an agent of the Government uses a microphone device to listen to 
one man speaking into the telephone receiver. Is this a violation of 
the Federal Communications Act? 

Now, most of the telephone tapping acts talk about about recording 
or overhearing or monitoring. Because of the term “intercept,” the 
Federal courts have held that it is not a violation of the Federal Com- 
munications Act, even though one whole half of the conversation, that 
is, everything that the man said into the telephone at his end, has 
been overheard. 

I think this suggests one of the difficulties with the Federal Com- 
munications Act, that the word “intercept” does not protect half of 
the telephone, and presumably if a Federal agent had a microphone 
at the other end, they would hear the conversation spoken into the 
telephone receiver at both ends, and there would be no violation still, 
under the interpretations of the Federal Communications Act of 1934. 

This, I would offer, points up the difficulty of language like “inter- 
cept” and “sender” in dealing with the modern problem of protecting 
the privacy of telephone communications. 
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At this point I would like to suggest that in my own judgment the 
most reassuring and hopeful signs in the area of protecting consti- 
tutional privacy have been taking place in the last 5 years at the State 
level. -My own view is that wiretapping should be permitted, and 
eavesdropping should be permitted, under a limited court order 

system. And I would like to point out here what has been happening 
in the States by way of providing new and modern, well-defined, and 
carefully drafted statutes which eliminate the difficulties of the Fed- 
eral Communications Act that I have been trying to suggest in the last 
few minutes. 

Sixteen States have debated new wiretapping laws since 1953. In 
many of these States, new laws have come out. I would like to sug- 
gest the three main types of statutes which have emerged in the States. 

Mr. Starman. Excuse me, Professor. Is there any particular sig- 
nificance about this time period, 1953 to 1958 ? 

Mr. Westin. Yes; quite a good bit of significance. 

I think two things generated this State action. 

One was a widespread reporting in the press of new techniques of 

eavesdropping and telephone tapping, the use of miniphone recorders, 
the use of parabolic microphones, techniques by which you can inter- 
cept telephone conversations by painting metallic paint along the 
baseboard of a room, and this paint which can be matched to the paint 
in the room acting as a conductor can then be painted right down the 
hall to the wiretap station, and used to intercept the telephone call. 

These were widely reported in the press, with articles in the Coronet 
and Collier’s and Reader’s Digest. All of these made the public more 
aware of the fact that new techniques changed the balance, if you will, 
of the citizen and the law enforcer and the private detectives who were 
wiretapping and eavesdropping at some length. 

Secondly, there were a large number of incidents which took place 
between 1953 and 1955 which made the public feel that this was not 
just-an academic question, not just new techniques, but that they actu- 
ally had been used quite a bit. 

In 1955, in February, in New York City, there was a disclosure of 
a wiretap monitoring station which was able to survey ov ~~ 100,000 
telephone lines in mid-Manhattan, covering many of the Nation’s 
leading businesses, and the New York social world, and politics. This 

yas set up by a private detective named John Broady, and it had been, 
as was disclosed in his trial for wiretapping, monitoring the lines of 
important business executives, entertainers, lawyers, and government 
officials in New York. This was a private wiretapping network. 

Mr. Stayman. Under what law was he prosecuted ? 

Mr. Westin. He was prosecuted under New York statutes which 
forbade private people to overhear telephone conversations. He was 
convicted and this was one of the important steps in New York’s 
cracking down on private wiretappers. 

Between 1953 and Ans Portland, Oreg.; _ ago, Ill.; Philadel- 
phia, Pa,; Los Angeles, Calif.; Kansas C ity, Kans.; Detroit, Mich.; 
and several others all had wiretapping incidents involvi ing either pri- 
vate detectives who were tapping private telephones or mic crophones of 
criminals who were brought to trial and wiretap evidence was intro- 
duced in their cases. 

What this suggests, then, is a widespread public concern about wire- 
tapping which, to my mind, is directly behind this very encouraging 
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development of new State wiretapping laws. If I may just suggest 
the kind of interest that there was in this, which was unlike the 1930’s, 
two national television networks raced to see which one of them could 
present the first television exposé of wiretapping after the Broady 
network was exposed ; and even in the comic strip Little Orphan An- 
nie, Daddy Warbucks learned to his anger in 1955 that agents of the 
syndicate had been tapping his international calls, show ng that this 
was not just something lawyers and editors were beginning to think 
about, but something out in the mass media and already becoming 
the object of wide comment. 

These became the background of these State laws. What happened 
was that two States, Pennsylvania and Illinois, in this period—both 
acts of 1957—enacted total bans on wiretapping, whether by police or 
by private persons. In both of these States, after extensive legislative 
debates and consideration, it was felt that no wiretapping should be 
— I}linois went even further and not only forbade telephone 

tapping, but forbade any type of eavesdropping by electronic devices, 
of room conversations, or of conversations in an office, even though the 
telephone was not involved. 

Mr. Starman. We had testimony on electronic methods of eaves- 
dropping last Tuesday, including the parabola microphone and no 
actual wiretapping or hookup with the physical lines of the telephone. 
At that point, I would like to ask this question: Illinois has outlawed 
electronic eavesdropping; has any other State attempted to deal with 
this electronic development ¢ 

Mr. Westin. Yes. Another State, New York, has dealt with the 
problem of what they call eavesdropping by microphone or micro- 
phone device. The New York Legislature passed, beginning in 1956, 
as one of their comprehensive bills dealing with eavesdroppihg, an act 
to require the police to get warrants before they could install micro- 


, Phones or use devices designed to overhear by sensitive sound equip- 


ment. This would also have forbidden private people to use these 
devices to overhear conversations to which they were not participants. 
This was vetoed by Harriman in 1956, repassed in 1957 and vetoed in 
1957, repassed in 1958, and finally signed by the governor after an 
amendment was added which said that police would have “hot pursuit 
periods,” for which, in 24 hours, I believe it is, they could use a micro- 
phone device before having to get a warrant from a judge. They 
would have the same kind of grounds for using the microphone devices 
as they would for installing a tap on the telephone. 

Senator Hruska. What was the basis for Harriman’s repeated 
vetoes / 

Mr. Westin. He felt this would hamper the police in their “fight,” as 
he called it—in their fight against narcotics traffic, gambling, and 
organized crime. F inally, after the hot-pursuit provision was put in, 
he said this met his objection and that this would be acceptable to law- 
enforcement officers. 

At the point of finishing with these two States, Pennsylvania and 
Illinois, I might just say that in both of these, there isa very interesting 
provision which this subcommittee probably would find an interesting 
subject of study. Both of these forbid the Federal Government, Fed- 
eral agents, to wiretap, and in the case of Illinois, to wiretap and 
use microphone devices within the jurisdiction of the State. This 
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raises, as anybody can see immediately, an interesting question about 
conflict of State and Federal law. That is, in both of these States, it 
isn’t just municipal and State officials who are forbidden to telephone 
tap, or in the ease of Illinois, to use eavesdropping, but also specifically 
Federal officials are mentioned. 

In my own judgment, if a Federal officer, say an officer of the Fed- 
eral Bureau of Investigation, was ne telephone communica- 
tions under section 605 and under the Federal Bureau of Investigation 
reading that they can intercept as long as they don’t divulge in court, 
that Pennsylvania or Illinois statutes could not control constitution- 
ally the activities of the FBI if they are investigating national crimes 
and if their conduct is not in fact forbidden by Federal law. It 
seems to me that Pennsylvania and Illinois do not have the power to 
limit the accepted Federal technique by which Federal officers can 
engage in the detection of Federal crime within their jurisdictions. 

However, this raises an interesting question which might some day 
come to the courts. 

Two States, New Jersey and California, in this period, have had rul- 
ings by their supreme courts which interpreted existing statutes or con- 
stitutional provisions to forbid police wiretapping and the use of 
evidence which police have obtained, in the State courts. In the case 
of New Jersey it was a 1930 statute which had been on the books but 
never had been followed by New Jersey police. They had continued 
to tap telephone calls. However, in a case in the New Jersey Supreme 
Court in 1956, it was decided that the meaning of this statute was 
clear. They read it to forbid police wiretapping. Since that date, 
there has been a clarification of New Jersey law to make New Jersey 
a total-prohibition State. 

In California, the State court held any violations of the Federal 
or State constitutions on search and seizure provisions would render 
evidence inadmissible, thus reversing California’s rule that illegally 
obtained evidence was admissible and putting California in the pro- 
hibition States. Also in 1957 the California Supreme Court upheld 
the right of a taxpayer to sue the chief of police of Los Angeles to 
forbid the chief to use public money in dictagraph and microphone 
activities. That case is Wirin v. Parker; and in that case there was 
a contention that it was an unconstitutional expenditure of money. 
The standing of the taxpayer to raise this issue was accepted by the 
California court. 

Then three States, Oregon, Maryland, and Nevada, have enacted 
what I personally would favor, which is a court order system of 
limited wiretapping for law-enforcement officers, which allows the 
officers to wiretap and use this technique for law-enforcement pur- 
poses after going to a State judge, giving grounds which satisfy the 
judge that there is reasonable belief that a crime has been or is about 
to be committed, and that wiretapping is essential in the prosecution 
of that case. 

All of these three States forbid private telephone interception. Per- 
sonally I see no reason why private detectives should be allowed to 
tap telephone wires. I do not think that marital cases, which is the 
usual instance, or business investigations, are important enough in 
our social scale of values that private detectives, unregulated by the 
restraint on law-enforcement officers, and not responsible public offi- 
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cials, should be allowed to use techniques as violative of the citizen’s 
privacy. 

Mr. ape al Well, in these three States how do you deal with the 
constitutional question of unreasonable search and seizure? What is 
it that the court is authorizing? 

Mr. West1n. In terms of the statutes, what these States usually au- 
thorize is a limited-day period, sometimes 60 days, sometimes 20 days, 
in which a particular telephone described by number, or 2 telephones 
described by number, are directed by the judge to have taps installed 
upon them. I see in my own mind a serious question—difference, call 
it—between the normal search warrant where you describe specifically 
one object or a group of objects that you intend to seize and you de- 
scribe specifically their locations, and telephone tapping where it is 
quite true you listen to all conversations that take place on that tapped 
line. 

And since hotel telephones—telephones downstairs in the lobby, 
hotel house phones, public phones in bars, public telephones in restau- 
rants—have all been tapped because frequently either bookmakers or 
other criminals will use these public telephones, because this has been 
done, I see quite a serious problem when comparing telephone tapping 
with the traditional search and seizure situation. In my own mind, 
this does not make telephone tapping unreasonable, though. It seems 
to me that one has to set up provisions for reasonableness in keeping 
with the changes in technology, since the time that the Founding 
Fathers wrote their concept of what was reasonable in terms of the 
fact that the only way you got into a man’s house in 1790 was to break 
the door down or open his windows. Nowadays, it seems to me, one 
has to define the reasonableness of a telephone tap or of a microphone 
in terms of describing a specific place, setting a very limited amount of 
time, before you have to go back to the judge and ask for an exten- 
sion and prove that it’s fruitful or that the crime is really related to 
this telephone. 

That, in my opinion—reasonableness there—can be worked out with 
a careful system by which, for example, you automatically erase from 
the tape before you. show it in court or disclose it in any way, con- 
versations that did not relate to the purpose for which the search 
warrant had been obtained; for example, confidences of one sort or 
another that might not be criminal activities. 

One can protect against the dragnet quality of the telephone tap 
by providing that it would be a crime for police officers to disclose 
these kinds of confidences. 

Mr. StayMan. Well, isn’t there a question there? Wouldn’t your 
defendant have a legal question of whether the things you’ve selected 
to erase in his tape would disclose the innocent nature of some of these 
things, and that you were therefore interfering with his legitimate 
defense? : 

Mr. Westin. Yes; I would never allow anything less than the full 
version of the tape to go before the judge. The judge would then, 
with the counsel present, have the right to say that certain things 
would not be played in court if the defendant agreed, because these 
were personal things not relating to the prosecution of his own case. 
But I would never allow the police to make selective erasures from 
the tape. One of the things which I had always thought essential to 
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a good Federal or State law was the provision that the entire tape of 
the telephone-tapped conversation would have to be deposited by the 
police with the district attorney when prosecution has begun so that 
the defendant would have a right to challenge any erasures or snips 
that were taken off the tape; that only when the full unedited ver- 
sions were available to the defendant, would there be protection of 
him. 

My feeling was that since the defendant would have the right to say 
that certain things would not be played in court because they dealt 
with his own personal aspect, and when a judge passed on their rele- 

vancy to that prosecution, you would have a fair protection of the 
privacy unrelated to the case. I would not think it would be fair for 
a defendant to want all excluded on the ground that evidence of the 
offense that he was being tried for was in some way offensive to his 
privacy. There the judge would rule what was both relevant to the 
search warrant to tap the telephone and also to the jury’s learning 
what was the important element in this case. 

Senator Hruska. Now, Mr. Westin, we had testimony the other day 
in which it was indicated that in New York there was a brief and 
some information to the effect that in New York where they do have 
this court order system, that the number of actual applications to 
the court for permission to wiretap is infinitesimal when compared 
to the number of wiretaps that are done without court order: and 
that gate bemg open on a provisional basis and a justified basis, then 
opens the gate to a whole flock of either extension of the court orders 
which are unauthorized, or completely without court orders. Now, 
would you consider that objection fundamental? Would you have 
any way of disposing of that by your reasoning and beliefs in this 
thing? 

Mr. Westin. Yes, Senator, I think that what one has to consider 
there is how to control the unauthorized wiretapping, this not being 
an argument against any court orders. 

Senator Hruska. You mean the “watchman to watch the watch- 
man?” 

Mr. Westin. Yes; I think we have had this experience in many 
other areas in police jurisdictions. That is, there are special investiga- 
tors in police departments and district attorneys’ offices in order to 
patrol other police practices. We don’t, for example, say that police 
shouldn’t shadow a man because if the policeman shadows him and 
then finds some evidence which he might use to extort that man, you 
don’t eliminate the shadowing. What you do is have a special detail 
which checks up on the use of that police technique. 

In my own mind, New York is a good instance of this problem. 1 
think there has been evidence that there has been, particularly at the 
police department level, a good deal of wiretapping without obtaining 
court orders. 

In my own mind there’s one way that we can deal with this at the 
State level, which I favor, which is not to allow police departments 
ever to tap telephone wires. I would only allow the district attorney’s 
office, where it seems to me you have men who are trained as lawyers, 
with more sense of living up to the law, in closer relation to the court, 
and a smaller force which can very frequently be watched more care- 
fully. So in my own mind, I think if all the cases where wiretapping 
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was to be used in New York were lodged with the district attorney’s 
office in each of the counties, you’d have a better way of protecting 
this system from abuse. 

It is true that some policemen would still try to tap telephone wires 
without court orders, but since there wouldn’t be any legal basis for 
them to keep the equipment, : and there would not be the ability to say, 
“We’re out on a legal tap,” and since only district attorneys’ officers 
would have the ebadassuite with which they do tap, y ou’d have a better 
way of controlling it. In my own mind, investigation plus limitation 
of wiretapping to the district attorneys’ officers would be a way of 
dealing with the problem of abuse. 

I don’t think that it’s an answer to say “no wiretapping” because 
some is done without court order, because if you assume that police 
need to tap in very important cases, like national security cases, or 
cases involving murders, or the narcotics racket, it seems to me that 
you'll only put the pressure on them more to wiretap illegally, if you 
deny w iretapping completely. If you allow them to go and get their 
court orders in the instances which they feel this enormous public 
pressure on them to resolve these crimes, then I think you'll have a way 
of keeping wiretapping better in control. 

Senator Hruska. In substance you are saying this may be true of 
police departments but it might not be apt to be quite so true with 
district attorneys, a conclusion with which some witnesses might differ. 

Mr. Westy. Yes, I’d quite assume that witnesses could disagree. 
On the other hand, taking New York, which is the State you men- 
tioned, there has not been, to my knowledge, any evidence that dis- 
trict attorneys’ offices have abused their wiretapping authority; as, 
for ex: imple, the Kings County grand jury found with police wire- 

tapping in Brooklyn. That was a steaming instance of false affidavits 
made to judges about wiretapping, of shaking down bookmakers with 
wiretapping records; that is, selling them the records which the police 
officers had made—I think that New York experience is very relevant 
here. There has been this testimony and evidence shown by a grand 
jury, that police have abused their powers much more than the orand 
juries have found about district attorney abuses. 

Senator Hruska. Of course that’s where we reach a difference of 
opinion, is it not? The point of difference occurs right at that point, 
that those who would contend for complete prohibition would say 
that greater good and the feeling of loss of freedom of decent people, 
if you permit any tapping—the preservation of that freedom is more 
important than even having the district attorney wiretap. That is 
a question of philosophy. That is a question of one procedure on one 
basis and the other on another. 

Mr. Westin. Exactly. What I have tried to do is suggest that this 
debate has been for a long time presented, as is quite fair in one of 
its aspects, as a problem in constitutional philosophy of the tech- 
niques that you think it is fair to allow the police and district attor- 
neys to use. 

What I have tried to suggest here today is some of the experience 
that is emerging as States have passed new laws, so that the subcom- 
mittee might be apprised of developments which have not been exten- 
sively reported i in the press but which go to show that either by virtue 
of the court order limitation upon police wiretapping and cracking 
down on all private wiretapping, or by the total-ban technique, which 
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Pennsylvania and Illinois have used, you are now getting the kind 
of public attitude toward controlling wiretapping, without which any 
of these laws would be meaningless. 

I think States could ban wiretapping completely, as many States 
did in the 1930’s, or thought they aia. and the police would go right 
on wiretapping and the district attorneys would, unless the public 
felt this was something which was of serious concern to them, if they 
were more concerned with protecting decency, privacy of commu- 
nication, than they were of catching criminals and having strict law 
enforcement. 

So I think what I call the hopeful development of the last 5 years 
is that whichever of the two philosophies which are described, the 
no-wiretapping or limited-wiretapping system which you adopt, I 
think today in many, many States and also at the Federal Govern- 
ment level, there is an awareness of the problem of overextensive wire- 
tapping, of the abuse of this principle or this technique which now 
gives us a climate in which these solutions, whichever one you adopt, 
could be vigorously enforced. Without them, without this climate, it 
seems to me none of the statutes that you would write, looking at the 
ten. of wiretapping in the last 5 years, would really have much 
effect. 

The only other point that I wanted to make deals with the problem 
of what is needed at the Federal level at this point. This is why my 
testimony began with an attempt to show some problems in the Federal 
Communications Act of 1934. My own view is that Congress should 
pass an act which provided limited Federal court order wiretapping for 
the Federal Bureau of Investigation, and the crimes it would be 
limited to should be crimes involving national security and crimes 
directly affecting human life; for example, murders or kidnaping. I 
would not allow other agencies of the Federal Government to inter- 
cept telephone communications in my own judgment because I feel 
that one agency, the Federal Bureau of Investigation, is both tech- 
nically and from the standpoint of control, a better way to deal with 
national wiretapping than allowing wiretapping authority to be lodged 
in specific offices, like the Treasury Department, or to be lodged 
with other agencies of the Federal Government, like congressional 
committees. There have been congressionil committees that have used 
waretn ping of their own, not just having New York police officers 
under the court orders in that State ‘ap wires for them. These in- 
stances have been described in a report of the Congressional Investi- 

ating Committee in 1950, a committee chaired by Senator Claude 
epper, which found there had been congressional committee wire- 
tapping. 

I would not personally think that this is an area in which congres- 
sional committee staffs should be allowed to operate but therefore 
would limit wiretapping to the Federal Bureau of Investigation. At 
the same time, it is my judgment that Congress should specify its 
intention that the States are free to deal with State police wiretapping 
and the admission of wiretapping evidence and eavesdropping evi- 
dence in State courts, as they see fit. There is some question about 
this, in the light of the United States Supreme Court decision at this 
term of court in United States v. Benanti, which held that the Fed- 
eral Communications Act of 1934, since it says no person may tap, 
means State officers as well. In that case they did not allow in evi- 
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dence wiretap materials which had been obtained by New York police 
officers under a court order, which had then been turned over without 
prearrangement to the Federal officers, and had then been used in a 
Federal trial. 

The court said you could not use this evidence because it was still 
a violation and the Federal courts could not accept the evidence just 
because State officers did it under the New York court order provi- 
sion. Already one judge in New York, Judge Samuel Hofstadter, 
has refused to issue court order warrants on the ground that the 
Benanti case makes it clear that it is a crime under the Federal Com- 
munications Act for State officers to tap wires. Therefore, as a 
judge, he would not take part in an illegal proceeding. 

I favor an act which would turn back to the States the question of 
their own wiretapping laws, to allow jurisdictions like Pennsylvania 
and Illinois to experiment with total bans, to see whether Philadel- 
phia is less safe if there is not wiretapping, or Chicago cannot be con- 
trolled in its crime, its criminal activity, if the police do not use wire- 
tapping. This would give us some judgment, based on facts, in ob- 
serving how activities of law-enforcement agencies operate without 
the use of this technique, just as I would like to see States like Oregon 
and Maryland and Nevada and New York experiment with court- 
order systems under new type of procedures, to see whether abuses, 
false affidavits, the tapping without court orders can be eliminated by 
a careful check and by aroused public opinion concerned, to make 
sure that the law officers live up to the court-order statute. 

This, it seems to me, is essential to have developed out of the State 
laboratories; models for legislation can then pass on to other States. 
I think it is very significant, as you look over the whole course of leg- 
islation in the United States, that States like New York, Lllinois, 
California, New Jersey, and Nevada, have passed these laws because 
the history of law in the United States is that leading jurisdictions 
experiment with laws and then other jurisdictions tend to follow these 
leads. 

I would like to offer, for the record, Senator, a table of legislative 
or judicial developments on wiretapping in each of the 48 States since 
1952, which I prepared for the subcommittee. This describes for 
each of the States, the situation between 1953 and 1958, whether acts 
were proposed in the legislature but not adopted; where they were 
adopted, what sort of bills they were; also where important legislative 
investigations of wiretapping have been held, for example, in States 
like California, New York, and others; where very revealing and 
useful investigations and reports have been gathered on what has 
been happening in each one of those States. 

Senator Hruska. The table will be received and placed in the 
record, 

(The table referred to is as follows:) 


SUMMARY OF TABLE ON STATE WIRETAPPING DEVELOPMENTS, 1953-58 


1. Between 1953 and 1958, 16 States have had debates on wiretapping con- 
trols, in response to a national concern over the use of eavesdropping and 
tapping by police officers and private detectives. 

2. Two States, Pennsylvania and Illinois, have enacted total bans on wire 
tapping, whether by police or private persons. 
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3. Two States, New Jersey and California, have had rulings by their supreme 
courts interpreting existing statutes or constitutional provisions to forbid police 
wiretapping and use of the evidence in court. 

4. Three States, Oregon, Maryland, and Nevada have enacted court order 
systems of limited wiretapping for law enforcement officers, while forbidding 
private telephone interceptions. 

5. In Illinois, police and private eavesdropping by microphone devices on 
room and street conversations has been outlawed. In Nevada, such activity 
by private persons has been forbidden and such police use placed under war- 
rant controls. 

6..In Delaware, Massachusetts, and Missouri efforts to enact wiretap controls 
were pending or defeated with good prospects for future enactment by these 
States. 

7. In New York, a comprehensive system of court orders for police use of 
microphones and of telephone tapping was enacted in 1957 and 1958, to reform 
the court order system of that State after disclosures of abuse. Private tap- 
ping and microphoning bans were strengthened and private detective licenses 
revoked after special hearings on wiretapping activities. 


Table of legislative or judicial developments on wiretapping in the 48 States since 
1952, prepared for the Senate Subcommittee on Constitutional Rights, by Prof. Alan 
F. Westin, Cornell University 





State Action taken, 1953-58 
Alabama.---_-.......| None. 
jp. Se eee ee Do. 
Arkamsas.__._.-_... Do. 
California ._...._.__-. California Supreme Court held evidence obtained in violation of search and seizure 


protections of United States and California Constitutions inadmissible in evi- 
dence, specifically dealing with wiretapping, People v. Cahan, 282 P. 2d 905 (1955) 
In 1957, the California Supreme Court upheld a tospares’s suit against the chief 
of police of Los Angeles to forbid the chief to use public moneys in dictagraph and 
patents activities, Wirin v. Parker, P. 2d. (1957). 

Through investigation of wiretapping and eavesdropping in California by the 
Senate Judiciary Committee (see Report of the California Senate Judiciary Com- 
mittee on the Interpretation of Messages * * *, Senate of the State of California, 
1957) bills to outlaw recordings of prisoner conversations with lawyer, religious 
advisor or physican passed and signed into law, 1957. Bill to outlaw private 
microphoning and eavesdropping vetoed by the Governor in 1957 because it 
didn’t go far enough in curbing police eavesdropping. 








Colorado_.-_...- .--.| None, 

Connecticut ____ --.._- Do. 

Delaware........-...| Bill to establish a court order system of limited wiretapping passed house in 1957; 
senate action pending. 

Florida____. . Court order system of limited wiretapping passed house in 1953, died in the senate. 


In 1955, court order bill unfavorably reported by judiciary committee. No 
consideration of the issue in 1957 session. 


Se ae .-| None. 
aho-_- con 0. 
eee Total ban on telephone tapping and eavesdropping became law in 1957. Forbids 


municipal, State, and Federal officers to tap or microphone in Illinois, excludes 
evidence so obtained from State trials, punishes disclosure of conversations. 
a | None. 


Og Moaucs~ dee Do. 
Mamwes. 8120.45.35 Do. 
Remeeny-.......:... Do. 
Louisiana-____...__.- Do. 
SEDs axie.o Ltieeaseere Do. 
Maryland.___________. Court order system for police wiretapping enacted in 1956. Baltimore in 1956 


passed on ordinance requiring a warrant from a city magistrate before any eaves- 
dropping device employed by police. 


Massachusetts_....._| Court order system voted by legislature in 1955, vetoed by Governor Christian 
| Herter as harmful to law enforcement. 1957 legislature debated court order bills 
| but none were passed. 

Michigan... ........ None. 

Minnesota - - .| A total ban on wiretapping and disclosure of messages passed the senate in 1955 


4 but no action was taken on it in the house. No consideration in the 1957 session 
Mississippi. None. 


Missouri... ......- Total ban on wiretapping passed by the legislature in 1953 but vetoed by the Gov- 
ernor. A court order bill failed to pass in 1955. 

Montana... __- None. 

Nebraska... ........- Do. 

Set doses iene Act outlawing private wiretapping or cavesdropping passed in 1955 but vetoed 


by the Governor. Act forbidding private wiretapping or eavesdroppng and 

. setting up limited court orders for police became law in 1957. 

New Jersey - . . ....--- Legislative investigation in 1956. New Jersey Supreme Court in 1957 held police- 

wiretapping was forbidden under a 1930 statute and evidence inadmissible, 
forbes v. Morss, 132 A. 2d 1 (1957). 

New Hampshire...-.| None. 

New Mexico-........- Do. 
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Table of legislative or judicial developments on wiretapping in ihe 48 States since 
1952, prepared for the Senate Subcommittee on Constitutional Rights, by Prof. Alan 
F, Ww estin, Cornell University—Continued 


State | Action taken, 1953-58 


New York_. 


Législative investigations, 1955-58, by the joint legislative committee to study illegal 
interception of communications. Package of wiretap and eavesdropping control 
laws vetoed by the governor in 1956. Reenacted with minor changes in 1957; 
vetoed again. After conference, governor signed bills into law reversing court 

| ruling that a subscriber could have his own line tapped; defined a crime of eaves- 

| dropping by telephone tap or microphone by private persons; outlawed the use of 

evidence in State courts obtained by illegal eavesdropping; punished disclosure 
| of information known to have been obtained by illegal eavesdropping; and cut the 
listening period for police wiretapping under New York’s court order system from 
| 6 months to 2 months. A bill requiring a court order for police to microphone 
was then repassed by the legislature in 1958 and revetoed by the governor. After 
an amendment allowing police to microphone “in hot pursuit’’ without first 


obtaining a warrant was written into the bill, it was signed and became law in 1958. 
North Carolina__.._.| None. 
' 


North Dakota__._.--- Do. 

Gees. cca ils StL Do. 

Oklahoma...__. ----| An antidisclosure of message provision for telephone and telegraph employees 
introduced in 1957 but struck by the house committee. 

Oregon -- | Court order system of limited police wiretapping enacted in 1955. Failure to enact 
| an antidisclosure section led to dismissal of indictments against persons charged 
| with knowingly disclosing conversations tapped by a 3d party. 

Pennsylvania__ .| Total ban on wiretapping passed by house in 1955 but left untouched by senate 
| Total ban enacted in 1957. 

Rhode Island_... None. 

South Carolina_.. Total ban on wiretapping except for police, under warrant, in cases of treason and 


insurrection, proposed in 1957 but not passed by either house. This bill was 
intended for State surveillance of the National Association for the Advancement 
of Colored Peoples. 


South Dakota... --. | None. 

Tennessee ---- | Do. 

Texas. | Law enacted in 1953 making evidence obtained in violation of the Federal Com- 

|} munication Act, sec. 605 (forbidding wiretapping) inadmissible in Texas courts. 

Utah__- y ..| None, 

VAD cat. comnons) Do. 

Virginia yy¢e Do. 

Washington.___._.__-| Do. 

West Virginia_____-- Do. 

Wisconsin.._._..._-.- | Do. 

Wyoming......---.- _ Do. 


Mr. Stayman. Your Law Review article that your referred to—— 

Mr. Westrn. Yes. 

Mr. Stayman. Do you have an extra copy / 

Mr. West1n. It is a very lengthy article. I would be glad to make 
it available to the committee. 

Senator Hruska. Off the record. 

( Discussion off the record.) 

Senator Hruska. The Columbia Law Review will be inserted in 
the record. 

(The document referred to is set forth at the end of Mr. Westin’s 
testimony.) 

Senator Hruska. Are there any questions ? 

Mr. Slayman ? 

Mr. Starman. No, Mr. Chairman, I think we have covered all 
points fairly well, except that I do have one question on this matter 
of starting to allow wiretapping in limited areas of crime by a limited 
number of law-enforcement agencies. I wondered why, Professor 
Westin, you do not include the ‘Bureau of Narcotics, which deals with 
high-velocity crime when illegal narcotics arrive? That is probably 
the only time the telephone is used. The telephone is, apparently, not 
used over a long period of time in making arrangements beforehand. 
Those arrangements are generally made in person. But when the 
shipment finally arrives, the criminals want to act fast and may use 
the telephone, then. 
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Mr. Westin. I would think that in that instance, in keeping with 
the general policies of trying to control wiretapping in a central 
agency, you could allow the Federal Bureau of Investigation to obtain 
a court order and have one of their agents attached to the investigation 
tocarry out that problem of narcotics activity. 

If I were convinced there were any reason why the FEI could not 
tap telephone wires in that kind of situation, that there was somehow 
a break in jurisdiction of the FBI, then I would be prepared to allow 
the Federal Bureau of Investigation and the Narcotics Division to 
tap telephone wires. I did not think there was anything which would 
forbid the FBI to aid in that investigation and since I think that this 
is a crime that you could allow tapping for, this would be the sort of 
thing that could be done. 

Senator Hruska. Will the record show at this point that the Sena- 
tor from Nebraska is about to leave because of other official duties and 
Senator O’Mahoney of Wyoming will take over the duties from now 
on. 
Senator O’Manonry. I am sorry that you have to go because it re- 
quires me to close the conference on patents, copyrights, and trade- 
marks, which is reasonably important. 

Senator Hruska. I am sure that is true. 

Mr. Westrn. May I mention just one statute which I forgot to 
describe in the main part of my testimony’? There is one unique law 
which has been passed, which is a municipal statute in Baltimore, the 
first one of its kind. This municipal law requires that before any 
eavesdropping by a device, for example, Miniphone recorder, may be 
used within the municipality of Baltimore, a warrant must be obtained 
from the magistrate’s court in Baltimore. This is a reaction to police 
use of Miniphone recorders in Baltimore. The law was passed in 
1956, and, as I say, is the first instance I have ever found of a munici- 
pality acting in this area. 

There was a Maryland law that I mentioned, passed in 1956, that 
dealt with telephone tapping but there was no law dealing with 
microphone or electronic eavesdropping. It is this municipal act that 
seems to be unique in this municipal area. 

Senator O’Manoney. What seems to have been the experience on 
it! 

Mr. Westin. I have not been able to collect enough data from the 
State’s attorney in Baltimore City. I believe there have been war- 
rants issued under this act, but how it is operating in practice, since it 
is only a 1956 law, I really could not say yet. 

Senator O’Manoney. Warrants have been issued. Has anything 
been done under the warrants that have been issued ? 

Mr. Westin. Well, yes; I believe Miniphone recorders have been 
used in gambling cases under this act. It does not forbid recording. 
It just says you have to obtain the warrant before a recording can 
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be used—before the instrument can be installed. Before that, the 
police did not have to obtain a warrant and could install these record- 
ers at will. My understanding is that before 1956, and this act,, the 
police went to the judges and, where they had reasonable grounds 
to believe criminal activities were involved, warrants had _ been 
granted. The reason, I understand, why the act was put in, it was 
felt the police generally were using this recording technique for 
surveillance of known racketeers without having a particular crime 
in mind and were using that more widely than the city fathers in 
Baltimore thought was justifiable. 

Senator O’Manoney. Are you citing this with the view of placing 
a conclusion before the committee / 

Mr. Westin. Only that I was cataloging for the committee, earlier, 
the full range of legislation that had been passed in the 48 States 
between 1953 and 1955, and I thought the committee might be in- 
terested in the fact that in addition to all State legislation which 
I discussed, there has been this one municipal act, and that this is 
just a development I was not meaning to endorse or suggest it would 
be a wise thing for each municipality to pass its own law deal- 
ing with telephone tapping or eavesdropping, but just that in Balti- 
more it was felt that, with the legislature having failed to deal 
with electronic eavesdropping, other than telephone tapping, the 
city of Balimore felt it essential that the act in the interim—— 

Senator O’Manoney. Have you described this new device / 

Mr. Westin. The Miniphone recorder? I believe that was dealt 
with in the testimony on Tuesday and therefore I did not go into 
this. It is a German device of small size which enables one to, from 
the vest pocket, record by planting this Miniphone device in a room, 
to obtain the sound and record these on thin wire. It really does 
not revolutionize anything in the way of the tapping or the over- 
hearing, but only by reducing the size of the recording equipment, 
make it easier to secrete it on your person or to hide it in the room. 
It isn’t anything of a Buck Rogers development in technology for ob- 
taining the conversation or the telephone tapping, only for cutting 
down the size of the recording equipment. 

Mr. Stayman. Mr. Chairman, we also have with us this morn- 
ing Mr. Collins, a professional staff member of the parent Commit- 
tee on the Judiciary, who has been counsel of investigations of wire- 
tapping in the past. He indicates he would like to ask this wit- 
ness a questiva. 

Senator O’Manoney. Mr. Collins? 

Mr. Cours. Just one question, Mr. Chairman. You mentioned 
three States—Oregon, Maryland, and Nevada—have enacted statutes 
permitting limited wiretapping under court order. Is there any 
limitation in those three statutes as far as the length of time of the 
court order is concerned ? 
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Mr. Westin. The Nevada one does, I am quite sure. I think that 
they say 60 days. I am not absolutely positive, but I think there 
is a time period set in that one. 

Maryland may have a time set. I just do not happen to have them 
with me in my briefcase, but my feeling is that some of them do. 
Maybe all of them do set a time. This was dramatized so in the New 
York legislative hearings about how long listening periods should 
be that most of the new laws that have been written set a specified 
period on the feeling that this is the best way to prevent abuse, to 
say that a renew: able. period of 60 days, renewable for 40 days more 
or 60 days more, would be stipulated in the statute. 

Senator O’Manoney. Would it be inconvenient for you to make a 
check and notify the committee / 

Mr. Westin. I will submit evidence on what the listening periods 
are. 

Mr. Co.uns. In your proposed model statute, which you mentioned 
as set out in the Columbia Law Review, did you propose any time 
limitation on the court orders / 

Mr. Westtn. Yes, I did. I proposed a time limit being set follow- 
ing the New York pattern which was a 60-day period. 

Mr. Cotuins. Thank you. 

Senator O’Mauonry. Are there any other questions / 

Mr. Stayman. No, Mr. Chairman. 

Senator O’Manonry. Thank you very much, Professor. We are 
obliged to you for the work you have done and the testimony you have 
given. 

Are there any other witnesses this morning / 

Mr. StayMan. We have two other witnesses, Mr. Chairman. We 
have Prof. James E. Hogan of the Georgetown Law Center who is 
here in town, and we have the Honorable Thomas F. Eagleton, circuit 
attorney of St. Louis, Mo., who has come to Washington for this 
hearing. 

Now, I would want to accommodate you. 


(The Columbia University Law Review, owner of the copyright, 
has courteously granted permission to the Senate Constitutional 
Rights Subcommittee to reprint the following material as part of 
these hearings:) 
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THE WIRE-TAPPING PROBLEM: AN ANALYSIS AND A 
LEGISLATIVE PROPOSAL 


ALAN F. WESTIN 


Wire tapping presents a frank challenge to the law. In recent years 
wholesale wire tapping has been reported in the press, and as tensions grow 
at the national and international level, its use spreads further in our nation. 
Scientific advances have rendered obsolete most of the state statutes de- 
signed to control wire tapping. Nor has the Federal Communications Act 
persuaded or forced public officers to refrain from this practice. Many people 
have developed ‘“‘tap jitters.’’ Indeed, few can be found, either private in- 
dividuals or public officers, who do not agree that some restrictions should 
be imposed on the present unlimited use of wire tapping. Yet various legis- 
lators and commentators have acted as though the law were unable to 
develop any workable controls over the technical marvels of wire-tapping 
apparatus. Some persons have stated that there is no way in which the law 
can prevent public officers from tapping wires when they feel it is desirable. 
Others regretfully conclude that unlimited wire tapping, like television, is 
here to stay, and that the telephone should not be used for confidential 
conversation. 

The challenge has been issued—a challenge to the ingenuity of law- 
makers to protect the citizen's privacy from undesired invasions by tech- 
nology and over-zealous officialdom. And the challenge cannot be ignored, 
for in the ability to solve the wire-tapping problem can be measured, in no 
small part, the ability of a democratic society to provide “‘ordered liberty” 
for its citizens. 


I. WIRE-TAPPING REALITY—1951 


If you had been a detective from the Office of the District Attorney 
for the County of New York at 8:25 A.M. on the morning of August 24, 
1943, you would have been listening to and recording a telephone conversa- 
tion between the notorious Frank Costello and New York City Magistrate 
Thomas A. Aurelio on Costello's private, unlisted line. They were discussing 
Aurelio's nomination the night before as Democratic candidate for Justice 
of the Supreme Court of New York: 
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Aurelio: Good morning, Francesco, how are you and thanks for 
everything. 

Costello: Congratulations. It went over perfect. When I tell you 
something is in the bag, you can rest assured. 

Aurelio: It was perfect. Arthur Klein did the nominating; first me, 
then Gavagan, then Peck. It was fine. 

Costello: That's fine. 

Aurelio: The doctor called me last night to congratulate me. I’m 
going to see him today. He seems to be improving. He 
should be up and around soon and should take the train 
for Hot Springs. 

Costello: That's the plan. 

Aurelio: ————————— congratulated me. That’s a fellow you 
should do something for. He certainly deserves something. 

Costello: Well, we will have to get together, you, your Mrs. and 
myself, and have dinner some night real soon. 

Aurelio: That would be fine, but right now I want to assure you of 
my loyalty for all you have done. It’s undying. 

Costello: I know, I'll see you soon.' 


Through your interception of this conversation, the New York elec- 
torate would be informed of Mr. Costello's talent for getting things ‘‘in the 
bag” and Mr. Aurelio’s ‘undying loyalty.” And as a detective on the dis- 
trict attorney's squad, you would later use interceptions of other telephone 
calls to convict the members of a gambling syndicate who attempted to 
“fix” the Giants-Bears professional football playoff in 1946, to reveal a 
network of bribery in collegiate basketball, and generally to carry out an 
intelligent and vigorous program of law enforcement. 

Yet in your performance of such investigations, you would also be a 
“wire tapper,”’ the practitioner of a trade called by Mr. Justice Holmes a 
“dirty business’’* and considered by Mr. Justice Brandeis a greater instru- 
ment of tyranny and oppression than writs of assistance and general war- 
rants.* You would find yourself angrily pictured by a former chairman of 
the Federal Communications Commission as: 

the least admirable of the groups of creatures that qualify for 

membership in the human race . . . [moving] with stealth and 

secrecy . . . [spending] so much time in manholes, cellars and 
other hideouts that they would be frightened by the noonday sun. 

They violate every sacred relation established by God and pro- 

tected by law: husband and wife; parent and child; minister and 

parishioner; doctor and patient; lawyer and client. . . . It is a 

patent fact that the wiretapper invades privacy more outrageously 

and procures more detailed information on people's intimate affairs 

than could an intruder making an unlawful search and seizure.‘ 


In this diversity of description is mirrored the essential problem of wire 
1. N.Y. Times, Aug. 29, 1943, p. 31, cols. 
2. Olmstead 


1, a52. 
v. United States, £77 U.S. 438, 470 (1928). 
3. Id. at 476. 


4. Fly, Wiretapping Outrage, New Republic, Feb. 6, 1950, p. 14. 
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tapping in law enforcement. Weighing the individual's right to privacy 
against the need for effective detection of criminals, we are met with the 
kind of conflict of values which characterizes many areas of our law and our 
social organization. In the case of wire tapping, however, this competition 
of social interests has resulted in a dangerous stalemate—a failure to find a 
workable adjustment—which leaves Mr. Smith, the average citizen, at the 
mercy of the more ruthless in our population. For, despite the statuges and 
judicial decisions which purport to regulate wire tapping, today this prac- 
tice flourishes as a wide-open operation at the federal, state, municipal, and 
private levels. 

A wealth of collected information discloses that the conversations of 
public officials in every sort of government agency, bureau, and political 
subdivision have been tapped. Reports are legion that private citizens have 
had their conversations recorded. All kinds of business organization and 
social, professional, and political groups have been listed as victims. There 
are charges that wire tapping may be an essential part of the Federal Bureau 
of Investigation’s population-wide “‘loyalty’’ probe.* And recently com- 
plaints have been made that telephones of United Nations delegates and 
employees are under surveillance, as well as the telephones of foreign em- 
bassies, legations, and missions in the United States.” 

It is not always public officers who use wire tapping to secure informa- 
tion in cases involving kidnapping, murder, narcotics peddling, espionage 
and the like; telephone monitoring is frequently used by private persons for 


5. Hearings before the Subcommittee to Investigate Wiretapping in the District of Columbia, 
of the Senate Committee on the District of Columbia, SEN. REP. No. 2700, 81st Cong., 2d Sess. 
(1950); Hearings before a Subcommittee of the Committee on Interstate Commerce pursuant to 
S. Res. 224, 76th Cong., 3d Sess. (1940); 86 Conc. Rec. 3103 (1940) (wire tapping in labor 
disputes); Hearinys before the Committee on Public Lands & Surveys on Ebert K. Burlew, 
75th Cong., 3d Sess. 94 (1938); Hearings before a Subcommittee of Committee on Education & 
Labor pursuant to S. Res. 266, 75th Cong., Ist Sess. 1585-88 (1937); Transcript of Record, 
United States v. Coplon, 191 F.2d 749 (D.C. Cir. 1950); FBI Press Release on Wire-Tap- 
ping Policy, Jan. 15, 1950; Ruling of Attorney General Biddle, N.Y. Times, May 29, 1942, 
p. 8, cols. 7-8; 86 Conc. Rec. App. 1471 (1940) (statement of Attorney General Jackson); 
Report on Alleged Practices of the F.B.I., 10 Law. Guicp REv. 185 (1950); Helfeld, Justice 
Department Policies on Wiretapping, 9 Law. Guitp REv. 57 (1949); Wiretapping, Congress 
and the Department of Justice, 9 INT'L JuRtID. Ass'’N BuLL. 97 (1941); Whalen, To Tap or 
Not to Tap, N.Y. Times, Dec. 12, 1948, § 6, p. 17; Berger, Tapping the Wires, New Yorker, 
June 8, 1938, p. 41. 

6. So-called ‘‘F BI Reports,” revealed for the first time in the Coplon case, are samples 
of the Bureau's “personal investigation summaries."" The reports, disclosed only after 
court order, are evidence of extensive wire tapping by the FBI in situations where, it has 
been claimed, no federal crime was committed or suspected. These wire taps, it is main- 
tained, were apparently used to compile dossiers on the attitudes, beliefs, associations, 
and biographies of persons not Government employees who fell within the loyalty criteria 
established by the Bureau. See LowENTHAL, THE FEDERAL BUREAU OF INVESTIGATION 
(1950); Helfeld, supra note 5, at 57; Report on Alleged Practices of the F.B.I., supra note 5, 
at 185; Emerson & Helfeld, Loyalty Among Government rea e iy CA dole ky 2% 
(1948). J. Edgar Hoover has flatly denied these charges. FBI Press Release on Wire- 
Tapping Policy, Jan. 15, 1950; Emerson & Helfeld, supra at 422 (Rejoinder by Mr. Hoover). 

7. For the history of this controversy, see N.Y. Times, Jan. 12, 1950, p. 9, col. 3; 
Jan. 14, p. 6, col. 2; Feb. 11, p. 1, col. 6; Feb. 21, p. 15, col. 1; Mar. 4, p. 9, col. 2. 
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purposes as diverse as labor espionage* and assuring a wife's domestic fidel- 
ity.’ Sometimes the tapping is done by government agencies, by Congres- 
sional or state legislative committees, or by rival political administrations. 
Sometimes tapping of conversations is done by law firms or corporations, 
and the art is certainly a stock-in-trade of innumerable private detective 
offices. To facilitate this wire-tapping industry, training centers for instruct- 
ing telephone tappers have been set up across the country under various 
sponsorships.” Private persons possess, use and even advertise the avail- 
ability of the instruments necessary for wire tapping." 

In short, although wire tapping is a crime in almost every state, and 
although there is a federal law prohibiting the interception and divulging 
of the contents of telephone communications,’* wire tapping is carried on 
virtually unimpeded in the United States today. 

How has this situation come about? In his dissent in Olmstead v. United 
States,\* Mr. Justice Brandeis warned that “[ojur Government is the potent, 
the omnipresent teacher. For good or for ill, it teaches the whole people by 
its example. Crime is contagious. If the Government becomes a law breaker, 
it breeds contempt for law; it invites every man to become a law unto him- 
self. . . .""'* And this is exactly what has happened. The Department of 
Justice, charged with enforcement of the federal wire-tapping law, has re- 
sisted that statute since its enactment by Congress. Various attorneys 
general have advanced an interpretation of Section 605 of the Federal Com- 
munications Act'* which distinguishes between “intercepting” and ‘‘divulg- 
ing” telephone communications.” According to this construction, intercept- 
ing alone constitutes no offense; there must also be a divulging. Thus, when 


8. A National Guardsman testified at an NLRB hearing that he was ordered to tap 
calls to and from the headquarters of the Oil Workers International Union, and that one 
copy of the wire-tap reports went to the Mid-Western Petroleum Company, which supplied 

of the wire-tapping equipment and housed the line-tap receiver in its administration 

ilding. See 86 Conc. Rec. 3103 (1940). The Seaman's International Union recently 
heen that the Cities Service Oil Co. used wire tapping in a campaign to prevent unioniza- 
tion. N.Y. Times, Sept. 26, 1950, p. 63, col. 8. Detectives later admitted to a Senate com- 
wane a 7 had been hired for that purpose by Cities Service. N.Y. Times, Sept. 27, 

» P- O2, COR. ©. : ‘ 

9. A professional wire tapper testified that the telephone company will put an ‘‘ob- 
servation circuit” on your own telephone so you can find out “‘[fjor instance, who your wife is 
talking to when you are not at home.” Hearings pursuant to S. Res. 224, supra note 5, at 93. 

10. “The F.B.I. has trained not only its own agents in wire tapping but the hundreds 
of local police who attend its school, the F.B.I. Police Academy. The Treasury rtment 
maintained at least two wire-tapping schools, one in Detroit and another in New Orleans.” 
Wire tapping, Congress, and the Department of Justice, supra note S$, at 100. Wire tappers 
now operating for privess aes have received their training with the FBI. See Hearings 
before the Commitice on the Judiciary pursuant to H. Res. 283, 77th Cong., 2d Sess. 7 (1942). 
Others received their training with the Prohibition Department, Hearings pursuant to S. 
Res. 224, supra note 5, at 1009-48. 

11. See Hearings pursuant to S. Res. 224, supra note 5, passim. 

12. 48 Stat. 1103 (1934), 47 U.S.C. § 605 (1946). 

13. 277 U.S. 438 (1928). 

14. Id. at 485. 

15. See note 12 supra. 

16. Statement of Attorney General McGrath, N.Y. Times, Jan. 9, 1950, p. 15, col. 5; 
86 Conc. Rec. App. 1471 (1940) (statement of Attorney General Jackson). 
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agents Jones and Johnson tap a telephone, make a recording on wax discs 
or tape and attach written summaries, deliver these to their immediate 
superiors who in turn examine the interceptions and make written reports 
to their superiors, finally placing the recordings and summaries in depart- 
ment files from which information may be voluntarily proffered to other 
federal agencies and bureaus, no aspect of this course of action is interpreted 
as constituting a divulging of the contents of an intercepted communication. 

The Department of Justice itself uses wire tapping” and has generally 
declined to prosecute public officers or private persons accused of doing like- 
wise, since, as reported in one instance, ‘“‘the Department could not ‘in good 
conscience’ prosecute the wire tappers because the federal investigators had 
themselves used wire tapping.’’""* In the summer of 1950, when public opin- 
ion forced the Department of Justice to proceed against persons guilty of 
wire tapping in the District of Columbia, the grand jury failed to return an 
indictment. A Congressional investigating committee subsequently found 
that the reason for this failure “lay in a strained and overtechnical inter- 
pretation by the Department of Justice and the United States District At- 
torney for the District of Columbia of the provisions of the Federal Commu- 
nications Act.””"* The committee’s report went on to state that: 

The attorneys presenting the case were of the view that unless 

“divulgence”’ of information obtained from wire tapping could be 

directly shown, no crime could be made out, though your subcom- 

mittee feels that reasonable men could quite well conclude that 
such wire tapping was hardly engaged in without some divulgence 

or other use or benefit being made of the information obtained of 

aC. 

Even more disturbing are the activities of the Federal Bureau of In- 
vestigation revealed during the recent trials of Judith Coplon.”' At the 
first hearing before the District Court for the District of Columbia, the 
United States Attorney was asked by defense counsel whether wire tapping 
had been used in the investigation of the defendants. He replied by brand- 
ing the question as ‘‘purely a fishing expedition”’ and the court agreed, brush- 
ing aside the defendant's request for an inquiry.”* At the trial before the 
District Court for the Southern District of New York, however, it was dis- 
closed that: 





17. See FBI Press Release on Wire-Tapping Policy, Jan. 15, 1950; Whalen, To Tap or 
Not to Tap, N.Y. Times, Apr. 16, 1950, § 6, p. 33, col. 2. 

18. Washington Times Herald, April 10, 1940. In this instance Attorney General 
Jackson ordered the United States Attorney for Rhode Island to drop an investigation of 
wire-tapping violations. See Hearings pursuant to S. Res. 224, supra note $, passim. 

19. SEN. Rep. No. 2700, 81st Cong., 2d Sess. 5 (1950). 

20. Ibid. 

21. United States v. Coplon, 91 F. Supp. 867 (D.D.C.), rev'd, 191 F.2d 749 (D.C. 
1951), cert. densed, 342 U.S. 926 (1952); United States v. Copion, 88 F. Supp. 921 (S.D.N. 
rev'd, 185 F.2d 629 (2d Cir. 1950), cert. denied, 342 U.S. 920 (1952). 

22. United States v. Coplon, 91 F. Supp. 867, 871 (D.D.C. 1950) (Reeves, J.). 


Cir. 
eo 
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1. Fifty differeht agents of the FBI had maintained twenty-four-hour- 
a-day coverage of the telephone circuits at Miss Coplon’s residence, her 
office, her family's home, and Mr. Gubitchev’s residence.* 

2. On November 7, 1949, a week before the trial was scheduled to begin, 
an order was issued by the Bureau for the destruction of all outstanding 
discs and written records of the New York interceptions, ‘‘in view of the 
immediacy of her [Miss Coplon’s] trial.’’** 

3. Special Agent T. Scott Miller of the Bureau, who had previously 
testified at the Washington trial that he did not know of any tapping of Miss 
Coplon's telephone, admitted under cross-examination at the New York trial 
that he caused materials dealing with Miss Coplon’s investigation to be 
destroyed. When questioned further, he admitted that he had ‘‘assumed’’ 
such materials were summaries of wire taps; he finally conceded that he had 
“thad no doubts about it.””** 

4. At the very time that these disclosures were being made, FBI agents 
were monitoring every call between Miss Coplon and her counsel. Record- 
ings were cut of attorney-client conversations concerning preparation of trial 
briefs, testimony of Government witnesses, contents of papers to be sub- 





23. United States v. Coplon, 88 F. Supp. 921, 924 (S.D.N.Y. 1950) (Ryan, J.). 

24. Id. at 926. The order directed destruction of ‘‘all administrative records in the 
New York office’ and was issued to D. M. Ladd. The document showed a blank beside his 
name in which appeared a check mark; a similar check was beside the name of Clyde Tolson, 
Chief Assistant to J. Edgar Hoover; at the bottom was written “O.K.—H,” “Touhy ad- 
vised, 12:10 P.M., 11-8-49" and “Disct 1:30 P.M., 11-10-49." A printed directive at the 
foot of the order stated: “This memoranduim is for administrative purposes. To be de- 
stroyed after action is taken.'’ See N.Y. Times, Jan. 13, 1950, p. 10, col. 3; Jan. 17, 1950, 

. 26, col. 6. Destruction of these records was admitted by FBI agents. See N.Y. Times, 
14, 1950, p. 6, col. 2; Jan. 17, p. 14, col. 2. 

FBI records are i'sually disposed of when 30-60 days old, unless marked for preserva- 
tion, in line with office procedure for cleaning out files. Brief for Appellant, p. 30, United 
States v. Coplon, 185 F.2d 629 (2d Cir. 1950). In the Coplon sons Detottion was acceler- 
ated in order, according to the Bureau, to tect “national security” and to prevent 
agents who would be witnesses at the trial from seeing the materials. Critics have con- 
demned this procedure since it withdraws from defense counsel the opportunity fully to 
examine the details of the tapped conversations. 

The courts accepted the Government's explanation; Judge Ryan stated that he ‘‘neec 
not determine” whether ‘‘the action was judicious in view of the pending indictment." 
United States v. Coplon, 88 F. Supp. 921, 926 (S.D.N.Y. 1950); Judge Learned Hand was 
convinced that no “‘sinister purpose” had been intended, although noting ‘‘the undoubted 
blunder of destroying such records post litem motam."" United States v. Coplon, 185 F.2d 
629, 637 (2d Cir. 1950). 

25. N.Y. Times, Feb. 1, 1950, p. 19, col. 1; Feb. 2, p. 14, col. 3. Defense counsel charged 
that Government prosecutors and witnesses at the Washington trial had deliberately sup- 

the fact that wire tapping had been used. Brief for Appellant, pp. 24, 42, United 
tes v. Coplon, 185 F.2d 629 (2d Cir. 1950). 

Mr. Hoover issued a public statement for the Federal Bureau of Investigation: ‘In 
recent weeks, there has been an increased circulation of inaccurate information and half- 
truths on wire tapping . . . so untrue and legally unsound that I am forced to conclude 
that they were motivated for the purpose of confusing the public.” FBI Press Release on 
Wire Tapping Policy, Jan. 15, 1950. 

newspaper answered: “This assertion is astounding coming as it does from a man 
whose agents have lately been caught in a barefaced attempt to deceive a United States 
court about their wire tapping activities . . . we think the law should be made so clear 
that even Attorneys Ge can understand it."” Washington Post, Jan. 17, 1950. 
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mitted, selection of defense witnesses, plans to subpoena witnesses, and even 
the strategy planned for the trial.* 
Commenting on this course of conduct, Judge Ryan declared: 
It is stated that these taps were installed ‘‘pursuant to written 
authorization from the Attorney General of the United States.” 
Such authorization did not clothe with legality the unlawful activi- 


ties of the wire tappers nor detract at all from the interdiction of the 
Supreme Court on evidence secured by this type of investigation.” 


Judge Ryan went on to remind the FBI and the Department of Justice: 


Sec. 605, prohibiting wire tapping . . . not only forbade such in- 
terception but rendered its contents inadmissible as evidence and 
made such interception and the use of divulgence of information so 
obtained a felony. . . . This is still the law; it has not been re- 
pealed or modified, it contains no exemptions. . . . The fact that 
these interceptions were carried on under written authorization 
of the Attorney General imparts no sanctity to them; they remain 
unlawful and prohibited.* 


In his summation to the jury, United States Attorney John M. Kelley, 
Jr. referred to the Government wire tapping as ‘‘extra-legal,” perhaps for 
want of a better term.” 

The federal policy of side-stepping the Federal Communications Act 
has been the model for state action and for non-official pursuits. Such a 
“contempt for law” has been produced, as Mr. Justice Brandeis warned, 
that one private detective called before a Senate committee investigating 
wire tapping affecting public officials boasted, “‘My conscience is just as 
clean as the driven snow. I am proud of the fact I tapped the telephone and 
I intended to justify it.”” In another Congressional hearing, a District of 
Columbia police lieutenant who had tapped various lines without permission 
from his superiors was asked to refresh his memory from his wire-tap sum- 
maries as to the names of persons whose telephones he had monitored. Giv- 
ing an answer which mimicked the reasoning of the Department of Justice, 
he lectured the committee, ‘‘Well, I think the law specifically says that we 
are not to divulge anything that is heard on a wire. . . . I don’t think this 
is the time to divulge anything. . . .”*' This same police officer testified 





26. The Court of Appeals for the District of Columbia reversed the conviction below 
on the ground that the interceptions between attorney and client were not merely ‘‘a serious 
breach of ethics” as the district court had held but reversible error, and held that defendant 
was entitled to a new trial upon a showing that a caecmenenees nam: Near nneett RoG been 
a ted by the Government, since the Fifth ane Sixth Amendmen Wee 

D.C. Cir. ist 


ly to consult with counsel. United States , 191 o 30) 74 
“Ee pean. Coplon, 88 F. Supp. 921, ‘925 5 ( .D.N.Y. 1 


29. N.Y. Times, Jan. 19, 1950, p. 12, col. 3. 
30. Hearings pursuant to S. Res. 224, supra note §, at 161. 
31. Hearings to Investigate Wiretapping, supra note 5, at 70. 
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that one of his wira taps was terminated by a failure of the telephone line 
due to the fact that others were tapping the same line.** 

Continued wire tapping by public officers, such as police departments, 
district attorney's offices, and federal bureaus, is doubly dangerous because 
it has put them on the defensive against an inquisitive public. Realizing 
that Section 605 is still law, yet believing that wire tapping is a vital part 
of their investigatory work, government officers have drawn a veil of con- 
cealment over their activities. Evidence of wire tapping operations is 
destroyed ; cases where wire tapping is being used are ‘‘covered up.” Official- 
dom resists efforts to gather data on wire-tapping methods needed to lay 
the basis for wise and practical legislation. Such conduct brings distrust of 
law enforcement, and may in part account for the failure of Congress to 
authorize official wire tapping. 

The omnipresence of wire tapping at the official level and its use pri- 
vately despite federal and state wire-tapping laws is shocking, especially 
in a nation with forty-three-million telephones over which pass each day 
an estimated one-hundred-seventy-million conversations.** Whether he 
considers wire tapping in terms of its effect on civil liberties or whether 
he agrees merely that the telephone is ‘‘vital to the prosperity and security 
of every community,’’** an observer must concede that the time for reform 
is long overdue. On the premise that one can profit from experience, this 
article sets out the development of wire-tapping practices and regulation, 
at the federal and state levels with a cumulation of data needed for legisla- 
tive action. Finally, a model statute based on the author’s choice of policy 
is suggested. 


II. FEDERAL LEGISLATION AND Court DECISIONS 
A. Olmstead to Section 605 


Wire tapping first became a matter of public concern in the twentieth 
century, with the invention of mechanical and electrical devices which 
enable a third person secretly to overhear and record conversations trans- 
mitted over a telephone wire.** In 1928, in the leading wire-tapping decision 


32. See Sen. Rep. No. 2700, 8ist Cong., 2d Sess. 4 (1951). 

33. Letter from the American Telephone and Te ph Company, Jan. 22, 1951. 

34. Seventy-Fifth Anniversary Statement of the Telephone Companies, June, 1951. 

35. By 1918, wire meen Det become sufficiently wides to evoke Congressional 
concern. Acting eacrainee a8 ar Crowell and Secretary of War Baker both wrote the 
Senate, stating that the and the telephone companies could offer no device to detect 
whether a telephone wire been ta . Sen. Doc. Nos. 207, 227, 65th Cong., 2d Sess. 
(1918). oe then placed an absolute ban on wire tapping for the duration of the war. 
40 Stat. 1017 (1918). 

During the post-war period, wire tapping was revived. It became a notorious weapon 
of the spp nde of Justice in the so-called Palmer raids. Hearings before Select Com- 
one om nvestigation of the Attorney General pursuant to S. Res. 157, 68th Cong., ist Sess. 

1 > 





ler 
ity 


his 
on, 
sla- 
icy 


ieth 
rich 
ans- 
sion 


WIRETAPPING 223 


of Olmstead v. United States,“ the Supreme Court held that wire tapping is 
not an unconstitutional search and seizure. The Fourth Amendment,” said 
the Court, protects only ‘tangible material effects’ and “actual physical 
invasions’; therefore it.refused to apply the Amendment to “projected 
voices.’’™ 

After this landmark ruling, the legal status of wire tapping was easily 
defined: it was neither unconstitutional, nor a federal crime, and evidence 
obtained by intercepting telephone conversations was admissible in federal 
courts” regardless of state laws which might make wire tapping an offense.® 
Public disapproval greeted this formulation,*! and the period from 1928 to 
1938 was marked by popular demand for regulation.*? In the Seventy-First 
Congress, four bills to prohibit the introduction of wire-tap evidence in the 
federal courts were sponsored in Congress.** At the same time, members of a 
House committee received assurances from J. Edgar Hoover,** the Attorney 





36. 277 U.S. 438 (1928) (conspiracy to violate the National Prohibition Act). 

37. U.S. Const. AMEND. IV: “The right of the people to be secure in their persons, 
houses, papers and effects against unreasonable searches and seizures shall not be violated; 
and no warrants shall issue but upon probable cause, supported by oath or affirmation and 
particularly describing the place to be searched and the or thin 3 to be seized.” 

38. Court took the position that “‘Gouled v. United States (theft of private papers] 
carried the inhibition against unreasonable searches and seizures to the extreme limit. Its 
ouacry not to be enlarged by implication.”” Olmstead v. United States, 277-U.S. 438, 

The decision was widely disapproved in the law reviews. R nizing that a brittle 
reading of precedents provided citation support for the majority holding, most writers still 

that the Court had given an unnecessarily narrow construction to the Fourth Amend- 
ment, especially considering the wide use and im nce of the telephone medium. See 
Black, An Ill-Starred Prohsbition Case, 18 Gro. L.J. 120 (1930); Fraenkel, Recent Develop- 
ments in the Law of Searches and Seisure, 13 Minn. L. Rev. 1 (1928); 77 U. or Pa. L. Rev. 
139 (1928); compare 41 Harv. L. Rev. 259 (1928); 28 CorumBia L. Rev. 669 (1928). For 
support of the Court's position, see 27 Mica. L. Rev. 78 (1928); 23 Int. L. Rev. 377 (1928). 

39. ey eerias evidence was admitted in the following cases: Beard v. United States, 
82 F.2d 837 (D.C. Cir.), cert. denied, 298 U.S. 655 (1936); Bushouse v. United States, 67 
F.2d 843 (6th Cir. 1933); Foley v. United States, 64 F.2d 1 (Sth Cir.), cert. denied, 289 U.S. 
762 (1933); Morton v. United States, 60 F.2d 696 (7th Cir.), cert. denied, 288 U.S. 607 
(1932); Kerns v. United States, 50 F.2d 602 (6th Cir. 1931); Dowdy v. United States, 46 
F.2d 417 (4th Cir. 1931). 

40. By 1928, more than twenty states had banned wire tapping. See McCabe, Wire 
ros: Law. od gl 4 (1941). i sai 
7 - For example: “In some states wire tapping is not a crime, but in every state an 
in the nation it should be restrained by law. . . . Congress at the next session should forbid 
it.” Chicago Tribune, Sept. 11, 1931. 

42. See 75 Conc. Rec. 4546, 4733 (1932); 74 Cone. Rec. 2687, 2901 (1931). 

43. H.R. 5416, H.R. 4139, 71st Cong., 1st Sess. (1929); S. 6061, S. 3344, 7ist Cong., 
3d Sess. (1931). See 74 Conc. Rec. 3928 (1931). The te bills related solely to the Dis- 
trict of Columbia. 


44. Hearings before the House Committee on Expenditures in the Executive Departments, 
71st Cong., 3d Sess. 26 (1931): 

“*Mr. Tinkham: Is any of your appropriation spent for wire tapping? 

“Mr. Hoover: No sir. We have a very definite rule in the bureau that any employee 
engaging in wire tapping will be dismissed from the service of the bureau. 

“Mr. Tinkham: I am very much that is so. 

“‘Mr. Hoover: While it may not be illegal, I think it is unethical, and it is not permitted 
under the regulations by the Attorney General.” 
See Feperat Bureau oF INVESTIGATION, MANUAL OF RULES AND REGULATIONS § 14 
(1928); Helfeld, supra note 5, at 57, 67. 
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General, and other administration officers that their departments disap- 
proved of wire tapping and made no use of this technique in their work.“ 
Despite these official statements, another group of bills was introduced in 
1932 to forbid wire tapping by federal employees and to exclude in the 
federal courts any evidence thereby obtained.“ Although these bills, like 
the 1929 set, failed to become law, the general attitude of Congress can be 
gathered from the statute enacted in 1933 forbidding the use of wire tapping 
in the enforcement of the National Prohibition Act“—precisely the ac- 
tivity at issue in the Olmstead case. 

During the same period, in 1933, a joint committee of Congress was 
at work on a bill to amend the Radio Act of 1927. There were sharp clashes 
of opinion concerning the effect of the amending measure upon rate regula- 
tion, consolidation of services, government control of communications, 
“federal bureaucracy,” and “‘socialism.’’"* To reassure Congressional critics 
who challenged the steering committee's report, the managers of the bill 
repeatedly declared that it was designed solely to transfer jurisdiction over 
radio, telegraph, and telephone to a new agency, the Federal Communica- 
tions Commission, and that “the bill as a whole does not change existing 
law.""* The bill was passed, with a few minor changes, in 1934. Tucked 
away in its text was Section 605 dealing with the interception and divulgence 
of messages. 

In the country at large, wire tapping continued to occupy public atten- 
tion, as lurid examples were reported in the press. The emergence of or- 
ganized labor as a political force increased the pressure against wire tapping, 
since investigations had revealed wire tapping to be an often-used technique 
of employer associations, Pinkerton offices, ‘‘vigilante committees,” and 
law enforcement agencies hostile to labor.” 


B. Section 605 and the Nardone Cases 

In this charged setting, the Supreme Court was presented in 1938 with 
Nardone v. United States," a case involving several defendants who had 
been convicted for illegally smuggling liquor. On finding that “‘a vital part 
of the Government's proof” rested on intercepted telephone messages, the 
Court reversed the conviction, since ead Section 605 of the Feder’ Com 


4S. Mesings before a Subcommestios Dune 124 riitemerrtos 
ushice sf Sem 66.73 1933); éd., 72d 
od’ See 3 Seen 33 119 1933); id. Me gmomee: ist Sess. 7ad Cong (1932); sd. ri Cone bd i Cone, 
(1930); 0); id, That Con 5s let Sm. = 9) a ; ont 
Cong., ist Sess. (1932); S. 1396, 72d 
ist Sess. (1932). vothaata 
47. 47 Stat. 1381 (1933); see 56 Cona. Rec. 10761 (1918). 
48. See 78 Conc. Rec. 8822-37, 8842-54, 1 , 10968-94 (1934). 
49. 18 Cono. Rac. 10313 (198), 


50. See suant to S. Res. 266, note 5, passim. 
$1. Us 399 1937) — 
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munications Act of 1934"? to forbid the interception and divulgence of 
telephone communications. The Court explains that in prohibiting such 
activity, the statute’s ‘‘no person” includes federal agents, and that the 
barring of communications to ‘“‘any person’’ precludes testimony in federal 
court as to the contents of intercepted messages. The Court states: 


Congress may have thought it less important that some offenders 
should go unwhipped of justice than that officers should resort to 
methods deemed inconsistent with ethical standards and destruc- 
tive of personal liberty. The same considerations may well have 
moved the Congress to adopt § 605 as evoked the guaranty against 
practices and procedures violative of privacy, embodied in the 
Fourth and Fifth Amendments of the Constitution.** 


The Nardone decision was generally regarded as a bit of judicial legisla- 
tion,** a policy decision by the Court that the increased need to curb a 
dangerously prevalent practice justified a somewhat liberal remolding of a 
statutory section.** The spirit of the Olmstead dissents by Mr. Justice 
Holmes and Mr. Justice Brandeis pervades the opinion. The holding repre- 
sents a recognizable shift in the Court's appraisal of the threat presented to 
a free society by government surveillance of ‘‘projected voices.” 

Meanwhile, the Nardone defendants were reconvicted. On appeal the 
Supreme Court considered the question whether there was error in the 
lower court’s refusal to allow the defendants to examine the Government 
about the uses it had made of wire-tap information.” The Court held that 


52. “‘[N]o person not being authorized by the sender shall intercept any communication 
and divulge or publish the meaning of such intercepted communication to any person... .”’ 
48 Stat. 1103 (1934), 47 U.S.C. § 605 (1946). 

53. Nardone v. United States, 302 U.S. 379, 383 (1937). 

54. Even during the Seventy-Fifth Congress in 1938 two bills were introduced to over- 
rule the Nardone decision, but neither was adopted. H.R. 9898, S. 3756, 75th Cong., 2d 
Sess. (1938); see H.R. REP. No. 2656, Sen. Rep. Nos. 1790, 75th Cong., 2d Sess. (1938). 

The Nardone rule excluding evidence was presaged by an intimation, ten years earlier, 
that “Congress may of course protect the secrecy of telephone messages by making therm, 
when intercepted, inadmissible in evidence in federal criminal trials, by direct legislatio.., 
and thus depart from the common law rules of evidence.'’ Olmstead v. United States, 277 
U.S. 438, 466-66 (1928). 

55. Criticism of the Court's action was intense. It was vigorously argued that there 
was not a scintilla of legislative history to support the Court's view of Section 605 as directed 
to wire tapping. See 25 Minn. L. Rev. 382 (1941); 34 Itt. L. Rev. 758 (1940); note 48 
supra. The Court's position was that “we are without contemporary legislative history 
relevant to the papas of the statute in question,’ Nardone v. United States, 302 U.S. 379, 
382 (1937), and that the separate consideration by Congress of wire tapping, unsupported 
by evidence that the lem had been raised in relation to the Communications Act, is 
“in our opinion, insufhcient to overbear the plain mandate of the statute.” Jd. at 383. Cf. 
Weiss v. United States, 308 U.S. 321, 328 (1939). 

Critics further ed that use of the general term “person” did not require that the 
Government be included within the statutory prohibition, that the exclusion of evidence 
was not called for by the statute or by accepted rules of evidence, and that the decision 
would disastrously hamper federal agents in their apprehension of criminals. See Notes, 
53 Harv. L. Rev. 863 (1940); 17 Ore. L. Rev. 221 (1938); 38 Mica. L. Rev. 1097 (1940); 
86 U. or Pa. L. Rev. 436 (1938); 12 Temp. L.Q. 409 (1938); 16 Texas L. Rev. 574 (1938); 
11 So. Cai. L. Rev. 369 (1938); 26 Itt. B.J. 376 (1938). 

56. Nardone v. United States, 308 U.S. 338 (1939). 
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error had been commnitted: Section 605 applies not only to the intercepted 
messages but also to evidence procured through knowledge gained from such 
messages, and defendants must be allowed to examine the Government 
about the uses it has made of wire-tap material. The Court made more 
explicit its view of Section 605 as a Congressional choice between “the stern 
enforcement of the criminal law [and the] protection of the realm of privacy 
left free by Constitution and laws but capable of infringement either through 
zeal or design.’’"” The Court continued its extrapolation of Section 605: 

In accommodating both these concerns, meaning must be given to 

what Congress has written, even if not in explicit language, so as 

to effectuate the policy which Congress has formulated. . . . To 


reduce the scope of Section 605 to exclusion of the exact words 
heard through forbidden interceptions, allowing these intercep- 


tions every derivative use that they may serve . . . would largely 
stultify the policy which compelled our decision in Nardone v. 
United States... .@ 


The Court went on to note: 


That decision was not the product of a merely meticulous reading 
of technical language. It was the translation into practicality of 
broad considerations of morality and public well-being.” 


At the same term, the Court rounded out the new doctrine with two 
rulings in Weiss v. United States.” It there held that since it is impossible 
for an agent to separate intrastate from interstate calls as they pass over 
telephone wires, Section 605 must be read to prevent both kinds of inter- 
ception*' and that consent of a conversant obtained by confronting him 
with recordings of conversations and promises of leniency if he will allow 
Government disclosure is not ‘‘authorization by the sender” under Sec- 
tion 605. 


57. Id. at 340. 
58. Ibid. 


59. Ibid. 

60. 308 U.S. 321 (1939). The Supreme Court granted certiorari because of a conflict of 
decisions in the courts of appeals as to the admissibility of intrastate wire communications. 
Thus in Valli v. United States, 94 F.2d 687 (ist Cir. 1938), intrastate calls were held ad- 
missible, while a contrary result was reached in Diamond v. United States, 108 F.2d 859 
(6th Cir. 1938), and Sablowsky v. United States, 101 F.2d 183 (3d Cir. 1938). The question 
had arisen tangentially in other cases. In United States v. Bonanzi, 94 F.2d 570 (2d Cir. 
1938), the court dis: of the case “‘on the Government's assumption that intrastate 
communications would be admissible” but without deciding that question; in United States 
v. Reed, 96 F.2d 785 (2d Cir. 1938), the court implied that it would not have been error 
to admit intrastate communications; and in United States v. Bruno, 105 F.2d 921 (2d Cir. 
1939), the admissibility of intrastate communications was given as an alternative ground of 
decision. Compare United States v. Plisco, 22 F. Supp. 242 (D.C. Cir. 1938), where evidence 
relating to calls passing within the District of Columbia was excluded. 

61. The Court argued by analogy from the Congressional power to regulate intrastate 
commerce where such action is necessary to tect interstate commerce, and found no 
constitutional requirement to limit Section 605 solely to interstate calls. This reasoning 
was approved in 8 Gzo. Wass. L. Rev. 111 (1939). 
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As of 1940, then, the Supreme Court had construed Section 605 as 
embodying a Congressional decision to ensure the citizen's ‘‘non-constitu- 
tional’’ privacy, resulting in a prohibition against wire tapping and exclusion 
in the federal courts of evidence thus obtained by federal officers, whether 
directly or indirectly, and from either interstate or intrastate telephone 
calls. In effect, the Court had poured the Fourth Amendment into the 
Federal Communications Act.*? This seemed the beginning of a stern judi- 
cial policy directed against Government wire tapping,** a policy very much 
in keeping with the tenor of Congressional investigations®* and editorial 
opinion throughout the nation.*® In 1942, however, the Court decided two 
cases which produced chaos in the case law and in Government regulation 
of wire tapping. 


C. The Goldstein and Goldman Cases 


In Goldstein v. United States,“ testimony of X and Y had been ‘“‘in- 
duced’’ through confrontation with their intercepted telephone conversa- 
tions and then admitted against defendants A, B, and C. Affirming convic- 
tion, the Supreme Court held that one not a party to tapped conversations 
has no standing to object to their use by the Government to obtain testi- 
mony. Assertion of the right, reasoned the Court, is a personal matter, like 
assertion of the constitutional right to protection against unreasonable 
searches and seizures, or self-incrimination. 

The companion case, Goldman v. United States,” held that recordings of 
the defendant's conversations into a telephone receiver, obtained by federal 


62. Following the second Nardone and Weiss cases, various bills to authorize wire 
tapping were introduced in the House of Representatives: H.R. 4228, H.R. 3099, H.R. 2266, 
77th Cong., Ist Sess. (1941); H.J. Res. 571, H.J. Res. 553, 76th Cong., 3d Sess. (1940); see 
H.R. Rep. No. 358, 77th Cong., Ist Sess. (1941); H.R. Rep. No. 2574, 76th Cong., 3d Sess. 
(1940). 

63. See judicial application of Section 605 in the following cases: United States v. 
Gruber, 123 F.2d 307 (2d Cir. 1941) (conspiracy to violate Section 605); United States v. 
Polakoff, 112 F.2d 888 (2d Cir. 1940) (conspiracy to obstruct justice); United States v. 
Jenello, 102 F.2d 587 (3d Cir. 1939) (libel by United States for money obtained from sale of 
distilled spirits). In United States v. Yee Ping Jong, 26 F. Supp. 69 (W.D. Pa. 1939), a 
narcotics prosecution, the court admitted phonograph recordings obtained by attaching a 
device to telephone wires inside the house of a government agent, from whose telephone an 
bafermer called the defendant. See United States v. Polakoff, supra at 891 (Clark, J., dis- 
senting). 

64. The Senate authorized a full investigation of wire-tapping violations growing out 
of widely reported activities in Rhode Island, Pennsylvania, and the District of Columbia. 
Hearings pursuant to S. Res. 224, supra note 5. The hearings resulted in a report condemning 
the wire tapping of telephones of public officials by both private and governmental investi- 
gators. See SEN. Rep. No. 1304, 76th Cong., 3d Sess. (1940). 

65. Twelve representative editorial condemnations of wire tapping from nationally 
ranked newspapers are listed in Wiretapping, Congress and the Department of Justice, supra 
note 5, at 105 n. 142. 

66. 316 U.S. 114 (1942) (mail fraud), 18 Inp. L.J. 138 (1943); 16 Temp. L.Q. 436 (1942). 

67. 316 U.S. 129 (1942) (conspiracy to violate the Bankruptcy Act); 31 ILL. B.J. 253 
(1943); 40 Micn. L. Rev. 1238 (1942); 14 Rocky Mr. L. Rev. 140 (1942); 17 Tutane L. 
Rev. 129 (1942); 91 U. or Pa. L. Rev. 82 (1942); 29 Va. L. Rev. 116 (1942). 
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officers with the aid of a sensitive listening device placed on the wall of an 
adjoining room, violated neither Section 605 nor the Fourth Amendment. 
Construing Section 605, the majority reasoned that divulging of a person's 
telephone conversation overheard as it was spoken into the telephone re- 
ceiver does not violate Section 605, as.in such case there is “neither a ‘com- 
munication’ nor an ‘interception’ within the meaning of the Act.""* 

Dissents were rendered in each case by Justices Stone, Frankfurter, and 
Murphy. In the Goldstein case, Mr. Justice Murphy maintained that to 
secure testimony by utilizing illegal wire taps violates both the flat language 
of Section 605 and its policy, enunciated in the Nardone cases, of protecting 
society at large from the evils of wire tapping. The statute contains no 
requirement that the defendant be a party to the tapped conversation in 
order to object, and to read in such a requirement necessarily limits the 
policy of protection previously established. In the Goldman case, he re- 
garded Section 605 as a safeguard of the citizen's personal privacy, and 
therefore considered that the Government’s action violated the statute, as 
well as the Fourth Amendment. Justices Stone and Frankfurter agreed in 
the latter conclusion and joined Mr. Justice Murphy in his willingness to 
overrule the Olmstead doctrine. 


D. The Situation Today 

One must seriously consider the effect of these decisions on the wire- 
tapping prohibition established by the Nardone cases—“‘the translation into 
practicality of broad considerations of morality and public well-being.” 
Broad avenues for experimenting with wire-tapping evidence were opened 
to enforcement officers by Goldstein and Goldman: in the first place, under 
the rationale of these decisions the Government could tap wires and use 
records of the material thus secured to induce testimony against a defendant 
as long as the defendant was not a party to the intercepted conversations. 
Moreover, where the Government used a detectaphone or similar device at 
one (or both?) ends of the telephone connection, it could make every use, 
direct as well as indirect, of the recordings so obtained. Finally the Govern- 
ment might monitor the conversations of A, B, and C, separately indict each 
of these persons, and then utilize the conversations of A and B against C, and 
so on through the combinations necessary to secure the conviction of each.” 

Consideration of these courses of action demonstrates how sharply the 
Supreme Court had veered from its original declaration of rules. The Gold- 





S. nae eek Beate SoG tS 128, eae Chronicle, A 
© appreciate implications is see iain ron u 17, 
1949, revealing that listening devices were toot by police throughout gambler Mic 
Cohen's Los Angeles home w ile it was being constructed 

69. But in this event the court might well apply Fzp. R. Crm. P. 13. 
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man decision undercut the Nardone cases by making at least half of all 
telephone conversations accessible to federal eavesdroppers, now free to 
record speech into the telephone receiver. The ‘‘personal privilege’’ rider 
read onto Section 605 in the Goldstein decision undercut the Nardone cases 
by weakening the Court’s only sanction for enforcing the statute—the ex- 
clusionary evidence rule; as a result of the decision, only a limited class of 
persons could henceforth secure the exclusion of wire-tapping evidence in 
the federal courts. 

The uncertainty created by these two cases was seized upon by the 
Department of Justice to justify its view that Section 605 prohibits not wire 
tapping but merely the extra-governmental divulgence of material obtained 
through wire taps. This argument produced the situation already alluded to: 
namely, the Department of Justice does not prosecute other federal agencies, 
or state agencies, or private individuals who tap telephones, because the De- 
partment of Justice itself is a wire tapper ‘under an ambiguous law.”’ The 
1942 decisions breached the wire-tapping wall; by interpretation the breach 
has been enlarged to bring on a flood of wire tapping under color of law. 

The Supreme Court’s confusion and ineffectualness appears to stem 
from its inability to decide what final disposition it desires to make of wire 
tapping. The Court maintains that wire tapping does not belong under the 
Fourth Amendment; partly because its language does not include ‘‘wire 
tapping” and the Court chooses a strict interpretation of the constitutional 
provision, partly because the Court feels that its hands are already full of 
enforcement problems under the Fourth Amendment” and doesn’t want 
wire tapping added. Even so, certain troublesome questions have been 
created by the Court's reasoning in excluding wire tapping, questions dating 
from Olmstead which reappeared to haunt the Court in 1942: (1) Is it the 
vocalization of an idea which removes constitutional protection from the 
author—since written matter concededly is within the Fourth Amendment? 
(2) If “projection” of the voice beyond the home is the reason for refusing 
constitutional protection, how can the Fourth Amendment be inapplicable 
when federal agents intercept a conversation in the home before it is pro- 
jected—as in Goldman? (3) If not projection beyond the home, is it pro- 
jection per se because a risk of being overheard inheres in the very nature 
of speech? If so, does it necessarily follow that assuming the risk of disclosure 
by your fellow conversant, a third person on your party line, or a casual 





70. In Wolf v. Colorado, 338 U.S. 25 (1949), the Supreme Court held that although the 
Fourteenth Amendment forbids unreasonable searches and seizures by the states, a 
obtained by such a search and seizure need not be excluded in state criminal 
The Court refused to extend the rule of Weeks v. United States, 232 U.S. 383 (1914), ——~ 
which evidence procured by an unreasonable search and seizure by federal is inad- 


missible in federal criminal proceedi See Frank, The United States Supreme Court 1948- 
1949,17 U. Cur. L. Rev. 1, 32 (1949). vr 
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eavesdropper, is equivalent to assuming the risk of systematic official 
surveillance by the Government? (4) Is the court concerned with ensuring 
privacy of speech or is it protecting a communications medium? If privacy 
of speech, can anything short of absolute secrecy provide real security? 

Having left these troublesome questions unanswered in the Olmstead 
decision, in Nardone the Court gladly avoided the Fourth Amendment and 
looked to Section 605 of the Federal Communications Act, reading it to mean 
that ‘‘no person” may intercept and divulge telephone conversations to 
“any person.” This seemed like the solution to the Court's difficulties. At- 
tempted exceptions for derivative use, intrastate interceptions, and coerced 
consents were rejected by the Court. But then the hard case rose, the test 
of the backbone of Section 605, the inquiry whether wire tapping was com- 
pletely outlawed, or if only certain uses under certain conditions were pro- 
hibited. If wire tapping itself were forbidden, if in truth ‘‘no person” might 
tap wires, the attempt to bring into federal court a product of wire-tapping 
labor—for example, testimony induced by wire-tap records—had to be re- 
jected like the other attempted exceptions, regardless of who raised the issue. 
Yet in Goldstein, the Court retreated, importing into Section 605 the Fourth 
and Fifth Amendment concept of victim’s privilege, and thus allowing a fed- 
eral court to permit a derivative use of wire tapping—something the Nar- 
done cases literally forbade. At the same instant, moreover, the Court shifted 
from a conception of Section 605 framed in terms of protecting the individual 
to a conception framed in terms of protecting communication making entry 
of the speech into the telephone circuit the starting point for the application 
of Section 605. The very problems with which the Court must wrestle in 
applying the Fourth Amendment were engrafted onto the Act of Congress— 
onto the “no person’’-‘‘any person”’ provision once viewed by the Court as 
bursting with ‘broad considerations of morality and public well-being.” 

Even if this analysis be faulty, there is no denying that the 194? cases 
demonstrate a modified attitude on the part of the Supreme Court toward 
wire-tapping questions. Perhaps these decisions may be explained as evi- 
dencing a desire not to hinder prosecution of the war.”! Or it may be that the 
Court had reconsidered wire tapping since 1938-39 and decided that too 
absolute a ban would undesirably curb the ‘‘sleuth’’ phases of law enforce- 
ment. If this be so, the decisions mark a marching of the Court up the hill 
and down again in its exposition of “what Congress meant” by enacting 
Section 605. 


71. A strong movement arose at this time to authorize wire tapping in the prosecution 
of the war. See H.J. Res. 41, 78th Cong., ist Sess. (1943); H.J. Res. 304, 283, 273, H. Rep. 
Nos. 2079, 2048, 77th Cong., 2d Sess. (1942). Although the civil liberties groups, ordinarily 

to this type of legislation, testified in favor of a bill to allow wire tapping in war- 
time, no such measure was passed by Congress. Perhaps the disputed ‘‘Roosevelt authoriza- 
tion” of wire tapping rendered the issue moot. See note 111 infra. 
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The issue is gnawingly acute today. Again, a group of bills to authorize 
wire tapping is pending in Congress.?* Many who once opposed wire tap- 
ping have come to favor a strictly controlled permission, with strong safe- 
guards for the citizen, on the ground that this practice has outrun the law. 
Judge Learned Hand, reversing the conviction of Judith Coplon on wire 
tapping grounds, suggested that it might be desirable to permit the practice 
in certain limited cases because of the national emergency.”* On the other 
hand, the disclosures of FBI wire-tapping pursuits and purposes,’ the series 
of public statements by former Federal Communications Commissioners 
James L. Fly and Clifford J. Durr,’* and the Pepper Committee's findings on 
wire tapping in the District of Columbia” have set off a counterbalancing 
reaction in the editorial columns, law reviews, and public opinion. All the 
while, wire tappers scurry busily about the land. 

For better or for worse, whatever one’s view of the Fourth Amendment 
or the stretching and shrinking of Section 605, the only solution foreseeable 
now is Congressional action, and this is badly needed. To show just how 
badly this national action is needed, one has but to look at wire-tapping 
regulation in the states, for they reveal a picture of laxity which perfectly 
parallels that of the federal system. 


III. Statz LEGISLATION AND Court DECISIONS 
States regulating wire tapping fall into three categories: (1) States with 
only a statute which in effect forbids injury to telephone wires, or interfer- 
ence with telephone service;” (2) States with one or more statutes which 
specifically forbid wire tapping ;”* (3) States with one or more statutes which 





72. In 1951 three bills authorized interception for national security or for safety of 
human life. H.R. 1947, 479, 406, 82nd Cong., ist Sess. (1951). 

Two bills were introduced in 1949 to authorize wire tapping by the federal government 
in cases involving security and national defense. H.R. 4124, 3563, 8ist Cong., Ist Sess. 
(1949). Two others would have amended Section 605 to prohibit wire tapping and posses- 
sion of wire-tapping devices. H.R. 4048, 3644, 81st Cong., ist Sess. (1949). The bill which 
subsequently became the Internal Security Act of 1950 originally contained a wire-tapping 
socom, Det this was deleted by Senator McCarran. See LOWENTHAL, op. cit. supra 
note 6, at 327. 

73. United States v. Coplon, 185 F.2d 629, 640 (2d Cir. 1950). 

74. See United States v. Coplon, 88 F. Supp. 921 (S.D.N.Y. 1950). 

75. Fly, Apathy of Legal Profession Toward F.B.1. Wire Tapping, 10 Harv. L. ScHoor 
Rec., No. 11, at 1 (1950); Letter, N. Y. Times, Jan. 13, 1950, p. 22, col. 6. For statement 
of Clifford J. Durr, see St. Louis Post-Dispatch, Jan. 12, 1950, p. 2A, col. 6. 

76. SEN. Rep. No. 2700, 81st Cong., 2d Sess. (1950). 

77. Ga. Cope ANN. § 26-8114 (1936); Inp. Stat. ANN. § 10-4518 (Burns Supp. 1942); 
Mg, Rev. Stat. c. 118, § 16 (1944); Mp. Ann. Cope Gen. Laws art. 27, $359 (1939); 
Minn. Stat. ANN. § 621.28(6) (1947); Miss. Cope ANN. § 2381 (1942); Mo. Rev. Stat. 
ANN. § 4526 (1939); N.H. Rev. Laws c. 442, § 3 (1942); R.I. Gen. Laws c. 608, § 73 (1938); 
S. C. Cope Ann. § 1201 (1942); Tex. Pen. Copg ANn. art. 1334 (1925); Vr. Stats. § 9725 
(1947); W. Va. Cope Ann. § 5970 (1949). 

78. Aca. Cope Ann. tit. 14, § 84(18) (1940); Arg. Stat. ANN. § 73-1810 (1947); Coo. 
Stat. ANN. c. 48, § 129 (1935); Conn. REv. Gen. Stat. § 8478 (1949); Inu. ANN. Start. 
tt 37.345, 130.19 (1936); lowa Cope ANN. § 716.8 (1950); Kan. GEN. Stat. ANN. § 17-1908 
1949); Ky. Rev. Stat. § 433.430 (1948); La. Crim. Stat. ANN. § 1183 (1943); Mass. ANN. 
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forbid wire tapping dnd also regulate the use or disclosure of information 
80 obtained.” 

Group 1 is composed of states which do not have legislation dealing 
explicitly with wire tapping, but do have broad ‘‘malicious mischief” stat- 
utes, most of which date back to the late 1800's. Before the modern wire- 
tapping era, a few attempts had been made to bring wire tapping under 
these statutes. In these cases, however, the courts refused to apply them 
since the wire tapping involved neither damaged the wires physically nor 
interfered with telephone service.” It is improbable that future attempts 
will be made to prosecute wire tappers under such statutes, for induction- 
coil wire tapping now makes unnecessary even the slightest touching of the 
telephone wires. 

Thirty-eight states (Groups 2 and 3) have statutes which are not de- 
pendent on injury or interruption, but forbid any person to intercept, read, 





Laws c. 272, §99 (1933); Mont. Rev. Copes ANN. § 94-3203 (1947); Nes. Rev. Start. 
§ 86-328 (1943); N.M. Stat. Ann, § 41-3705 (1941); N.C. Gen. Stat. ANN. § 14-155 (1943); 
N.D. Rev. Copg § 8-1007 (1943); Tenn. Cope Ann. § 3103 (Williams 1934); Va. Cong 
Ann. § 18-214 (1950); Wass. Rev. Stat. ANN. § 2656(18) (1932). 

79. Ariz. Cope Ann. §§ 43-5403, 43-5405 (1939); Car. Pen. Cope §§ 619, 640 (Supp. 
1949); Der. Rev. Cope §§ 5231, 5232 (1935); Fra. Stat. ANN. § 822.10 (1944); Mica. 
Comp. Laws § 750.540 (1948); N.J. Stat. ANN. § 2:171-1 (1939); Omn10 Cope Ann. §§ 13402, 
13419 (1948); Oxra. Stat. ANN. tit. 21, §§ 1757, 1782 (1937); Utan Cope ANN. §§ 103-46-6, 
103-46-11 (1943); Wvo. Comp. Stat. ANN. § 9-1921 (1945). 

Certain states have, as their only regulatory statute, an anti-wire-tapping or anti- 
disclosure provision which deals in terms solely with pe ape communication, see ORE. 
Comp. Laws Ann. §§ 112-510, 112-515 (1940); or forbids only employees and officers of tele- 
phone or telegraph companies, or persons oe with them, to tap or disclose telephone 
or telegraph communications, Pa. Stat. ANN. tit. 18, § 4688 (1945) [so limited in Sablowsky 
v. United States, 101 F.2d 183 (3d Cir. 1938)], or forbids only ae employees to tap 
or disclose telegraph messages. Wis. STaT. §§ 348.36, 348.361, 348.37 (Supp. 1949). Com- 
pare S.D. Cope § 13.4511 (1939). 

Six of the states in Group 1, see note 77 supra, have additional provisions dealing with 
a g and disclosure prohibitions relating to employees or parties conspiring with 
them. Inp. Stat. Ann. § 10-4901 (Burns 1933); Me. Rev. Stat. c. 46, § 48 (1944); Mp. 
Ann. Cope Gen. Laws art. 27, § 580 (1939); Mo. Rev. Stat. ANN. § 5334 (1942); id. § 4750 
a a only); R.I. Gen. Laws c. 608, § 47 (1938) (same); Tex. Pen. Cope Ann. art. 335 

same). 

Two states in Group 2, see note 78 supra, have disclosure provisions son only with 
telephone or te ph employees and persons conspiring with them. N.D. Rev. Cope 
§ 8-1009 (1943); Wasn. Rev. Stat. ANN. § 2662 (1932). 

80. In State v. Nordskog, 76 Wash. 472, 136 Pac. 694 (1913), the Washington Supreme 
Court reversed the defendant's conviction under § 2656(6) of the Washington Criminal 
Code for tapping the telephone of the Burns Detective Agency. The purpose of the statute, 
said the court ‘‘is unquestionably to preserve the efficiency of the public utilities of the state. 
To offend against it, there must be such physical invasion of the quasi public property as to 
destroy the property. . . .” Id. at 474, 136 Pac. at 695. Since it found no “removal” or 
“destruction” to result from the insertion of fine magneto wires into a cable box, nor any 
impairment or interruption of the service, the court refused to put the defendant's conduct 
within § 2656(6). The defendant could, however, have been convicted under § 2656(18). 

In Young v. Young, 56 R.I. 401, 185 Atl. 901 (1936), the court, reviewing the admissi- 
bility in a probate proceeding of evidence obtained by clamping a radio headphone onto 
the telephone wires of testatrix, held that since ‘‘[nJo part of the wire was damaged or de- 
stroyed; the free transmission of the message was preserved, and the communication itself 
was not diverted or distorted . . .,”" id. at 406, 185 Atl. at 904, no crime had been com- 
mitted and the evidence was admissible. Accord, Southwestern Tel. & Tel. Co. v. Priest, 
31 Tex. Civ. App. 345, 72 S.W. 241 (1903). 
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obtain information about, or learn the contents of a telephone or telegraph 
message intended for another. Even though some of these laws, like the 
Group 1 variety, are placed in chapters of the state code dealing with crimes 
against property, or are labelled ‘‘Injuring Public Utilities,” they are never- 
theless designed to protect the secrecy of communications and the sub- 
scriber's right to privacy.*! 

On the whole, this legislation is badly drafted to handle wire-tapping 
problems.** Disclosure is expressly forbidden by only two states ;** the rest 
allow wire-tap information to be used at will or in the courts, or exempt 
public officers. The language is often cumbersome and difficult to apply to 
the scientific methods used by wire tappers today. The real inadequacy of 
these laws, however, is caused by the treatment they have received in the 
courts. 

California and New York, for example, have reached different results 
as to the right of a subscriber to tap his own telephone wire. But in neither 
jurisdiction is the wire-tapping statute itself regarded as a protection against 
interception, as Section 605 of the Federal Communications Act was re- 
garded by the Supreme Court in the Nardone cases. 

In the California case, the defendant had extensions connected from 
the telephones of various neighbors, with their consent, to his apartment, 
from which he conducted a bookmaking operation. The California Supreme 
Court reversed a dismissal of the indictment. Observing that the California 
penal provision dealing with wire tapping ‘serves the purpose of protecting 
the secrecy of telegraphic and telephonic messages,’"* the court pointed to 
other penal provisions designed to protect telephone and telegraph facilities 
and safeguard communication systems, and held that these demonstrate 
that the wire-tapping statute does not allow the subscriber to be “‘the sole 
judge as to when and whether a connection shall be made” * he must first 
obtain the authorization of the telephone company to install wire taps. The 
court viewed this requirement as protecting the secrecy of messages “‘by 
strengthening with criminal sanctions the control of the telegraph and tele- 
phone companies over their entire networks. . . .""" 

In New York, a subscriber had two detectives tap his telephone line 





a son” See People v. Appelbaum, 277 App. Div. 43, 44, 97 N.Y.S.2d 807, 809 (2d Dep't 


82. For an excellent analysis of the Lnoteguecy of state laws, see Rosenzweig, The low 
of Wire Topping. 33 CORNELL . 73 (194 
83. EV. Cone § 5232 1935): N. ; Stat. ANN. 2: 171-1 (1939). 
v. Trieber, 28 Cal.2d 657, 171 P.2d1 (1946 
8s. Id. at 663, 171 P.2d at 4. 


id. 
87. Ibid. 


88. People + ee 277 App. Div. 43, 97 N.Y.S.2d 807 (2d 


"t 1950). F 
discussion of the = 


and Appelbaum cases, see 15 ALBANY L. REV. 122 (1951). 
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to secure informationtconcerning his wife's fidelity. The Appellate Division 
reversed the conviction below, holding that the New York wire-tapping 
provision was “designed to protect the right of privacy of participants to a 
. telephone conversation," but went on to say that the subsc.iber could still 
personally authorize a tap “to vindicate [his] paramount rights” —among 
which the court noted business affairs, social relations, and marital status.” 
It rejected the idea that the telephone companies could, by approval or 
disapproval, either legalize or make criminal acts within the scope of the 
New York statute.*' 

Considered as sources of protection against wire tapping, neither of 
these cases reaches a good result. Both ignore the right to privacy of the 
other participant to a telephone conversation; their holdings run counter to 
the position taken in United States v. Polakoff,** under Section 605, that the 
consent of both parties is at stake in wire-tapping problems. If the California 
court really meant to allow authorization by the telephone company when 
the purpose is not illegal, it has vested a most novel ‘search warrant”’ 
authority in the telephone manager's office. The New York case gives 
wire-tapping power to the individual subscriber, and seems to leave the way 
open for official wire tapping through ‘‘planted"’ calls by informer-subscrib- 
ers. Neither decision gives any weight to the FCC order that an automatic 
tone warning (‘‘beep’’) must be used whenever a person uses recording 
equipment on an interstate message.** This order appears pertinent because 
of the impossibility of separating interstate from intrastate calls, as was 
recognized by the Supreme Court in Wesss v. United States. 

The opinion of the dissenting judges in the New York case" offers a 
more effective approach. They urged that the nature of the messages is 
immaterial, as is the intent to commit a crime, once it is proved that the 
defendant knowingly tapped the telephone line. Emphasizing that the 
wire-tapping provision is designed to protect not merely the property 
rights of the telephone company but also the right to privacy of partici- 
pants in a telephone conversation, the dissenters suggested, “It is for the 
jury to determine, on all the material proof, whether the intrusion con- 
stitutes the crime.’”™* 

Two other cases have interpreted state wire-tapping statutes. In 
Arizona it was held that use of a dictograph to overhear conversations 

89. Id. at 44,97 N.Y.S.2d at 809. 
oy Id. at 45, 97 N.Y.S.2d at 810. 
738.98 91. The Court aren affirmed without opinion, People v. Appelbaum, 301 N.Y. 


112 F.2d 888 (2d Cir. 1940). 


93. Ue of Recording Devices in Connection with Tele —— eevee Order of the 
atest Cosneeareasons ission, Docket No. 6787, Ma 
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spoken into a telephone receiver does not violate the wire-tapping law," a 
decision paralleling the Goldman holding. The Supreme Judicial Court of 
Massachusetts upheld as an appropriate exercise of the police power the 
state statute forbidding as the crime of ‘‘eavesdropping” any dictographing, 
dictaphoning, or wire tapping ‘‘with intent to procure information con- 
cerning any official matter or to injure another,’ except when authorized by 
the state attorney general or a district attorney.” The court stated that the 
proviso does not authorize the attorney general to do these things, or delegate 
any authority from him for these purposes, but merely excepts from the anti- 
eavesdropping law persons with the requisite permission. It did not, how- 
ever, find it necessary to decide “[wJhat may be the effect of the statute 
upon the conduct of official business by the Attorney General or by a dis- 
trictattorney. .. .’™ 

State wire-tapping regulation has been further watered down by state 
court decisions on the applicability of the Federal Communications Act to 
state wire tapping. A group of Maryland cases, for example, have ruled that 
Section 605 does not prohibit admission in evidence in state courts of wire- 
tap recordings.” Initially, the Maryland courts reached this result by con- 
struing the first Nardone case as applying Section 605 only to interstate and 
foreign commerce.’ After the Supreme Court rejected this notion in Weiss 
v. United States, the Maryland court switched to the ground that Section 605 
was not intended to limit the power of state courts to determine the ad- 
missibility of evidence obtained by wire tapping.'*' California has also 
interpreted Section 605 as intended to regulate the activities of officers and 
courts of the federal government, and not the states.'*? This view, however, 
may be changing. In two recent cases,’ not involving wire tapping, where 
police raiding a bookmaking room answered calls for ‘‘George,”’ the court 
relied on the fact that the defendant George was not a party to the con- 
versations and thus not a “‘sender” entitled to the protection of Section 605. 

If one examines state regulation of wire tapping in perspective, three 
basic conclusions appear: (1) Most state wire-tapping laws are not a check 
upon official wire tapping. (2) State wire-tapping laws have not been ade- 


96. State v. Behringer, 19 Ariz. 502, 172 Pac. 660 (1918). 

97. Commonwealth v. Publicover, 98 N.E.2d 633 (Mass. 1951). 

98. Id. at 635. 

99. Leon v. State, 180 Md. 279, 23 A.2d 706, cert. denied sub. nom. Neal v. Maryland, 


316 U.S. 680 (1942); Rowan v. State, 175 Md. 547, 3 A.2d 753 (1939); Hitzelberger v. State, 
174 Md. 152, 197 Atl. 605 (1938). 


100. Hitzelberger v. State, supra note 99. 

101. Rowan v. State, Leon v. State, supra note 99. 

102. People v. Vertlieb, 22 Cal.2d 193, 137 P.2d 437 (1943); People v. Kelley, 22 Cal.2d 
169, 137 P.2d 1, appeal dismissed, 320 U.S. 715 (1943); People v. Onofrio, 65 Cal. App.2d 
584, 151 P.2d 158 (2d Dist. 1944). 

103. People v. Onofrio, People v. Vertlieb, supra note 102. 
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quately enforced agaifist private persons. (3) State decisions have rejected 
the applicability of Section 605 to the states. 

It is not hard to discover the origin of this three-pronged weakness. The 
controversy at the federal level between the Attorney General and the fed- 
eral courts has caused a similar conflict jn the states. The wide use of wire 
tapping by state officers to good advantage in law enforcement—often for 
the type of enforcement which is publicly noticed—makes both state prose- 
cutors and state judges reluctant to apply long-dormant statutes to cut off 
such activity. And as at the federal level, it would be embarrassing to pros- 
ecute private persons. Thus, numerous incidents of state wire tapping re- 
ported in the press and revealed by Congressional investigations have been 
ignored, making uniform the absence of effective regulation at federal and 
state levels. Unless one is content to wait out a torturously slow develop- 
ment of new wire-tapping statutes in the states, perhaps dependent upon the 
occurrence of some future tapping scandal, the solution must again be sought 
in Congressional action. 


IV. GuIpEs ror LEGISLATIVE ACTION 

In the light of the ubiquity of wire tapping in daily life, the uncertainty, 
abuse, and confusion surrounding the enforcement of Section 605, and the 
general inadequacy of federal and state laws dealing with wire tapping, it 
appears clear that legislative action must be taken. To continue the present 
stalemate, in which both the citizen and the law enforcer suffer, would be 
intolerable. To expect the Supreme Court to use the existing statute to find 
a solution is to confuse the function of the Court with that of Congress. 
The following section discusses the policy considerations relevant to wire- 
tapping regulation, samples contemporary editorial opinion, and collects 
some new materials on the New York statutory system and the techniques 
of wire tapping. 
A. Policy Considerations 

Two rather stylized sets of arguments have developed concerning the 
merits and demerits of official interception. 

Those who favor wire tapping do so in the interests of the nation. 


They advocate the use of wire tapping for the detection of reprehensible 
offenses such as —— pene and extortion, as well as for sabotage, espio- 


104. Fora — these arguments, see Notes, 2 Stan. L. Rev. 744, 751 (1950); 
53 Harv. L. Rev. 863 “1900 

105. See 8 WicMorz, VIDENCE — (3d ed. 1940); 11 So. Cautr. L. Rev. 369, 371 
(1938);  eeriate ‘ore Subcommitice No. 1 of the Commitice on the Judiciary on H.R. 2266 
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nage, and similar crimes against national security."” Some advocate its use 
in connection with lesser crimes which, like gambling and prostitution, rely 
on the telephone. It is argued that the law allows such ‘‘dirty business’’ 
as eavesdropping, searches and seizures, police informers, and spies—wire 
tapping is merely one more of the many weapons, not all of which can be 
polite and morally immaculate, employed in the constant effort to protect 
society. Criminals, after all, utilize science to the fullest in their schemes; 
law officers should be permitted equally to do so. 


The wire-tapping proponent further argues that if it were disallowed, 
the police might be led to use even less desirable methods, like the third 
degree. Moreover, by their evasions of Section 605, law enforcement officers 
have demonstrated their conviction that wire tapping is an essential tech- 
nique. Furthermore, it seems poor policy to allow a man clearly guilty to es- 
cape punishment merely because wire tapping was utilized in discoverir.g 
his crime. 

Since no responsible person desires indiscriminate wire tapping, the 
proponent submits that the problem is really one of drafting precise legisla- 
tion to authorize wire tapping in the areas where the legislature thinks it 
desirable and prohibit it elsewhere, thereby ending the virtual anarchy which 
exists today. The wire-tapping advocate believes that Congress can trust 
law enforcement officers to use this limited power wisely ;!™ after all, govern- 
ment can be no better than the men who compose it. With statutory safe- 


guards, a firm judiciary, and the check of public opinion, wire tapping should 
be allowed.!"” 


time ago a small child was kidnapped in California. There was reason to expect that de- 
mands would be made upon the parents by telephone. If the voice making such a call were 
recorded . . . it would be a scientific means of investigation, not subject to the faults of 
hearing or of memory which so often make identification weak. . . . Of course, I directed 
Mr. Hoover to put a recording device on that line." Hearings, supra note 105, at 19. Foran 
opposing view, see N.Y. Times, Feb. 23, 1950, p. 30, col. 7. 

107. Hearings before Subcommittee No. 2 of the Committee on the Jud-ciary on H. J. Res. 
283, 77th Cong., 2d Sess. 1, 9, 15 (1942). In relation to wartime authorization, see Hearings, 
supra note 105, passim. 

For argument to the effect that wire tapping might have prevented the Japanese attack 
on Pearl Harbor, see H.R. Rep. Nos. 2079, 2048, 77th Cong., 2d Sess. (1942); H.R. REP. 
No. 2574, 76th Cong., 3d Sess. (1940). In fact, however, the telephones of Japanese Con- 
sulate officials had been tapped. Hearings on H.J. Res. 283, supra, at 16, 29. See Helfeld, 
supra note 5, at 66n. 75. 

108. Hearings, supra note 105, at 19 (letter from Attorney General Jackson). A con- 
trary view was expressed by President Roosevelt: ‘‘I do not believe it [wire tapping] should 
be used to prevent domestic crimes, with possibly one exception—kidnapping and extortion 
in the federal sense."” Jd. at 257. 

109. A Congressman has stated this position in an extreme form: ‘To the hell with this 
stuff that hamstrings those that are trying to do a job that should be done. If we cannot 
trust our Federal Bureau of Investigation . . . the jig is up, and we might as well say we 
are incompetent to govern ourselves and we will all go to hell together."" Hearings on H.J. 
Res. 283, supra note 107, at 21 (Representative Hobbs). Compare Olmstead v. United 
States, 277 U.S. 438, 479 (1928) (Brandeis, J., dissenting) ; 87 Conc. REc. 5760-81 (1941). 

110. This was in substance the conclusion of the report of the Senate Crime Investigat- 
ing Committee. See Sen. REP. No. 725, 82d Cong., Ist Sess. 5 (1951). 
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Those who oppose wire tapping do so in the interest of the citizen's 
privacy and on the basis of the black record of excesses. They consider the 
practice comparable to that of the “Peeping Tom” and police-state spy. 
Reprehensible enough when done by private individuals, wire tapping is 
even more so when carried out by police officers, because of the attendant 
possibilities of surveillance over social and political relationshipe—the 
historical danger of labor espionage, loyalty probes, and constriction of 
political freedoms.'"! 

It is argued that wire tapping could not be controlled, even if some 
limited amount were desirable. Unlike a search, a wire-tapping operation 
cannot be specific in its quest for evidence, or confined to matter relevant 
to crime; wire tapping is dragnet in nature. The monitoring officer over- 
hears not only the conversations of the suspected criminal but also those 
of the innocent persons who happen to talk over a tapped line.'"* Moreover, 
although wire tapping is often carried on for months and thousands of con- 
versations recorded, it is seldém that the conversant learns of his unseen, 
unheard, unknown monitor. Since the victim rarely knows that his wire 
has been tapped, he cannot invoke judicial machinery to keep officers within 
the wire-tapping law. And if he does learn of unauthorized wire tapping, 
he may have great difficulty in persuading a district attorney or department 
head to prosecute his own investigator. Juries usually are unwilling to grant 
civil recovery to a plaintiff who appears to be a criminal. 

Furthermore, as the wire-tapping opponent points out, history shows 
that enforcement agencies do not exercise their power with restraint. Regu- 
lations have been side-stepped or ignored; wire-tapping information has 
been used for personal or political benefit. Thus, wire tapping is said to 
bring discredit and suspicion upon law enforcement, outweighing its bene- 
fits. Many critics also question whether it is an essential investigative 
technique, claiming that it can be replaced by other, less dangerous police 
methods. 

Finally, the man who opposes wire tapping sees in it the elements of a 
conflict inevitable in a democracy; the preservation of the dignity of the 


111. See Sen. Rep. No. 1304, 76th Cong., 3d Sess. 4 (1940); Emerson & Helfeld, supra 
note 6, at 681. 


President Roosevelt wrote: - As an instrument for of free citizens, I 
can think of none worse than inicviinate wire tapping. yaa oy nga of 
view is close to that of Justice Holmes. . . .”” Hearings, supra ote 106, at 257 
flicting views on President Roosevelt's sup authorization of war-time wire tapping, 
ces ttane, 2 Stan. L. Rev. 744, 750 n. 42 a9 ): Helle, supra note 5, at 60 n 

112. In the course of ta a si le telephone, agent recorded conversations 
involving, at the other end, Julliard rooklyn a te School, Consolidated 
Radio Artists, Western Walon Mercantile a nk, several restaurants, a drug 


store, a real estate company, an importer, many lawyers, a stationery store, a dry ‘cleaner, 
numerous bars, a garage, the Prudential Insurance Company, a health club, the Medical 
Bureau to Aid Spanish Democracy, dentists, brokers, engineers, and a New York police 
station. Hearing pursuant to S. Res. 224, supra note 5, at 833-959. 
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individual versus the maintenance of order in society. The law prohibits the 
thumbscrew, rack, and rubber hose—all extremely efficient instruments for 
inducing criminals to admit guilt. Nor do we permit the police to record 
Catholics at confession. If wire tapping were denied to police agencies, 
doubtless some criminals’ would thereby be enabled to continue their ac- 
tivities undetected. But whatever social injury might result, it is argued, 
would be overbalanced by the peace of mind flowing to the individual from 
the‘absence of wire tapping. 


B. A Survey of Newspaper Opinion 

These two sets of value judgments have been reflected in the editorial 
opinions of the nation’s newspapers. The general mood of the press, how- 
ever, has been one of dissatisfaction with the prevalence of unlimited wire 


tapping. Not long ago, Business Week expressed the attitude of the com- 
mercial community: 


Better be careful what you say over the telephone if you want to 
guard your trade secrets . . . wire tapping for business purposes 
is spreading. . . . Little can be done about it under state and fed- 
eral laws, unless you catch the tapper in the act. . . . The tele- 
phone company takes a hands-off attitude on wire tapping. . . - 
You can complain to the Federal Communications Commission, 
but don’t expect much.!!* 


Speaking more generally, Allan Barth commented in the American News- 
paper Guild’s Reporter: 


When you talk on the telephone in Washington and hear the 
buzz or tick that probably comes from a bad connection, it is stand- 
ard practice to indulge in some quip as, ‘‘Don’t let that bother you; 
that’s just J. Edgar Hoover listening in.”’ 

The man who makes the quip is supposed to laugh when he makes 
it. And the fellow at the other end of the wire is supposed to 
chuckle with amusement too, no matter how many times he has 
heard it. The only trouble with this joke. . . is that no one really 
thinks it’s funny. 

It masks a deep-seated anxiety stemming from the realization 
that we are now living in a country where the police actually do 
tap private telephone conversations.'"™ 


The editorial columns contained much condemnation of the FBI tactics 
revealed in the Coplon trials. A large number of the papers which consid- 
ered wire tapping were critical of the announced policy of the Attorney 
General to allow Government wire tapping on his personal authorization.""* 





113. Bution Your Lip, Business Week, Jan. 8, 1949, p. 24. 

114. Guild Reporter, Jan. 13, 1950. 

115. To give some samples: 

The Boston Herald of Jan. 12, 1950 maintained: “the Federal Communications Act 
makes wire tapping illegal and American political morality makes it abhorrent.” The 
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The most searching criticism of the Government's attempt to justify the 
use of wire tapping in ‘‘security cases’’ was made by the Washington Post. 
Branding this yardstic« ‘‘a meaningless one,” the editors wrote: 


It may be that such indiscriminate wire tapping would help the 
FBI to catch spies and saboteurs. So, for that matter, would 
rifling the mails and reading private correspondence. So would un- 
restrained power to search the home of any suspected individual. 
So would the suspension of the writ of habeas corpus which, as 
everybody knows, is used by criminals to make the work of police 
more difficult. No doubt a judicious use of the thumbscrew and the 
rack or other third degree techniques—applied, of course, only to 
non-citizens or citizens who engaged in espionage and sabotage— 
would help the cops to get convictions. 

But every free and civilized society has forbidden its police to use 
such methods. . . . Congress wisely classified wire tapping among 
the forbidden police methods because the dangers inherent in it to 
innocent persons outweigh the benefit it may yield to law en- 
forcement.'™* 


The Christian Science Monitor regarded the ban on wire tapping, enunciated 
in the Coplon reversal, as an essential part of the framework of liberties 
under which the American citizen lives. Stating that these liberties ‘‘may 
seem at times to tie the hands of justice,’’ the Monitor concluded: 


Yet the United States has not been overwhelmed by criminals 
because of this restraint upon the state. . . . American citizens, 


Attorney General's paar the Herald rega as ‘carrying the invasion of private rights 
to a new high by the fanciest of legalisms,’’ and rejected the idea that present security 
needs justify wire tapping: ‘The ends are fine. Sure, everyone wants subversive citizens 
detected. Sure, everyone wants to convict gamblers who prey on the poor. But where 

ice practices of this kind are nathan in one field or on one ‘special’ occasion, they 


me epidemic. . . . With the sanctioning of such invasions of privacy as wire tapping, 
[we] may be opening the door to a ‘police state’ in America.” 
i New York Post, Jan. 15, 1950, said: ‘‘We know there are some . . . who believe a 


democracy is justified in initiating the methods of a Russian secret police to combat Russian 
espionage oa sabotage; they are unshaken by mounting evidence that the F.B.I. capri- 
ciously winks at the law to get its man (or woman). We vehemently disagree and we think 
most Americans share our revulsion at the disclosures already unfolded.” 

The Louisville Courier Journal of Jan. 16, and Jan. 15, 1950, agreed that the Attorney 
General's position was: “‘[a! vicious and dangerous one . . . an argument that can be 
made at any time in history by any government that wants to deny personal rights. . . . 
From a concealed, furtive and occasional use of wire tapping never mentioned in the courts, 
the F.B.I. now openly admits and seeks to defend its frequent employment. . . . The 
time has come for a complete examination of the extent to which this illegal device has 
invaded American life." 

The Cincinnati Post, Jan. 19, 1950, warned: “‘[clonfidence in Mr. Hoover does not 
blind us to the fact that wire tapping is susceptible to grave abuses. . . . Wire tapping 
authority for the F.B.I. should not pues upon permission from its own boss—the Attor- 
ney General—a politically appointed administration official.” 

The New York Daily Compass, Jan. 20, 1950, devoted several columns to refuting the 
Attorney General's claim that any authority for his position could come from a letter or a 
secret executive direction of the late President Roosevelt. The Compass concluded: “We 
call upon the President to denounce the practice, and the Attorney General to issue a 
‘cease and desist’ order. We call upon the Congress for a sweeping investigation, with its 
first point of te oes on oe ~ a Serene and its first 
act to recover islative power whi n usu , punishing the guilty usurper."’ 

116. Washington Post, Jan. 9, 1950. eo 
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as ‘‘secure in their persons, houses, papers and effects’’ as are any on 
earth, will do well to pause and reflect on the long and bitter strug- 
gle with which that security was won.'” 


Other newspapers supported the Government's position. The Worcester 
Telegram asserted, ‘‘It does appear to be extremely silly to hamstring the 
F.B.I. by such legal technicalities when other law enforcement agencies are 
allowed to go out and catch criminals. . . .’’""* The Brooklyn Eagle dis- 
agreed with the reversal in the Coplon case and approved FBI wire tap- 
ping. It did, however, recognize that Section 605 was still law, although 
stating that it was, ‘‘a law that should never have been put upon our stat- 
ute books. . . . It seems to us stupid and unrealistic to retain a federal 
statute, the enforcement of which makes it extremely difficult to fight spies 
and traitors.’’'* In three editorials the Detroit News condemned the critics 
of the FBI and suggested that it was these critics, ‘that element in the 
legal profession which, because of an odd sensitiveness to hypothetical in- 
justices which never seem to materialize, is regularly found embracing the 
causes of the likes of the 11 convicted Communists,’’!” who should be on 
the defensive. 

Although, as was to be anticipated, both attack and support were 
found in the editorial columns, it is safe to say that a substantial and sober 
portion of the press was opposed to the Attorney General's authorization 
procedure and considered wire tapping per se still a flat violation of Sec- 
tion 605 of the Federal Communications Act. 

While many newspapers desired a complete ban on wire tapping, the 
majority favored a system of guarded permission in limited areas, with tight 
judicial control and effective sanctions against officials who misused their 
wire-tapping powers. Outlining a composite structure of their views one 
finds: first, a demand for careful study and investigation before committing 
the nation to the practice of wire tapping. Second, wire tapping should be 
permitted only in connection with a few specified crimes—espionage and 
sabotage, and possibly certain ‘heinous crimes,’’ such as kidnapping and 
murder, as well. Further, wire-tapping authorization should be supervised 
not by the Attorney General but by the federal courts, upon a restrictive 
warrant procedure. Violations of the wire-tapping law of officials should be 
punished by heavy fines and imprisonment, and police officers should be 
liable in damages to private persons for invasion of privacy where wire 
tapping is used without sufficient justification. Finally, there should be 





117. Christian Science Monitor, Dec. 14, 1950. 

118. Worcester Telegram, Dec. 20, 1950. 

119. Brooklyn Eagle, Dec. 8, 1950. 

120. Detroit News, Jan. 17, 1950, Feb. 13, 1950, Dec. 30, 1950. 
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strict enforcement of an absolute prohibition against wire tapping by private 
persons. 

The first of these views, suggesting a thorough wire-tapping investiga- 
tion, was one to which every newspaper desiring any type of authorization 
unequivocally committed itself. This seems eminently desirable. In the 
past, however, Congressional investigations have been of two equally un- 
satisfactory types: inquiries into wire-tapping incidents which have been 
exposed in the press,'*! and hearings on proposed wire-tapping bills.'*? The 
inquiries have had at best only a temporary inhibiting effect upon law en- 
forcers who employ wire tapping. They have dealt with isolated cases. Not 
a single indictment has resulted from information and admissions extracted 
during an inquiry. Certainly, no general picture of wire tapping has been 
obtained. Hearings on proposed legislation have been equally unprofitable. 
Two eloquent groups have opposed each other: the civil liberties and labor 
spokesmen, and the executive officers of government enforcement agencies. 
As a result, out of deference to each, Congress has neither authorized limited 
wire tapping, nor tightened Section 605 to prohibit large-scale wire tapping. 

To lay the basis for the legislation which the country expects, Congress 
must conduct a more searching type of wire-tapping investigation. The 
appropriate committee will have to dig into the records and files of official 
agencies and private offices to ascertain the extent to which wire tapping is 
actually utilized by federal, state, and local agencies, by businessmen, 
lawyers, and private detectives. In this study, Congress might well in- 
vestigate two important subjects: namely, wire-tapping experience under 
the New York system; and the technical aspects of present-day wire- 
tapping methods. 


C. Wire-Tapping Experience under the New York System 


In urging a grant of federal wire-tapping authority in 1951, the Senate 
Crime Investigating Committee noted: 

Several states, notably New York, have laws which permit the use 

of wiretapping pursuant to court order and subject to reasonable 


safeguards. These laws work satisfactorily and without objection 
on the part of the law abiding citizen.'** 


Were this claim true, it would be extremely significant in assessing pro- 
posals at the national level; a study of legalized wire tapping should pro- 
vide a test for the validity of general policy considerations. The available 
evidence, however, does not entirely bear out the committee's conclusion. 


121. See Hearings pursuant to S. Res. 224, supra note 5; Hearings to Investigate Wire 
Topping, supra note 5. 
. See Hearings cited notes 105, 107, supra. 
123. Sen. Rep. No. 725, 82d Cong., ist Sess. 5 (1951). 
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Some knowledge of its statutory and judicial foundation is needed to 
understand the operation of the New York system. In 1892 the New York 
legislature amended Section 639 of the Penal Code to prohibit any person 
to injure a communication line; to break, tap or connect to such line; to 
read or copy in any unauthorized manner any message passing over the 
wires; or wilfully to obstruct the sending of a telephone or telegraph mes- 
sage.'** In 1917 this statute was construed to permit the introduction of 
wire-tap evidence in a state court.'** The New York court followed the 
common law admissibility rule adopted earlier in People v. Adams,'™® which 
had held that relevant evidence must be admitted in a criminal trial with- 
out inquiring whether it was obtained in violation of the state civil rights 
law. 

Wire tapping remained a controversial subject in New York, however, 
as it was in the remainder of the country, despite the Supreme Court's 
Olmstead decision. At the New York constitutional convention in 1938, the 
issue of authorized wire tapping was hotly debated.'” The constitution as 
ratified contained a provision allowing officers to intercept communications 
in criminal cases upon obtaining a court order under a procedure similar to 
that required for a search warrant:?* This authorization was spelled out in 
Section 813-a of the Code of Criminal Procedure, which is the legal basis for 
New York wire tapping today. The section provides that an ex parte order 
for the interception of telephone or telegraph communications may be issued 
by any judge of the Supreme Court, a county court, or the New York County 
Court of General Sessions, upon the oath or affirmation of any district at- 
torney, the attorney general, or a police officer above the rank of sergeant, 
that ‘‘there is reasonable ground to believe that evidence of crime may be 
thus obtained."’ The applicant must identify the telephone particularly, as 
well as the person or persons whose messages will be intercepted, and the 
purpose of interception. The judge may examine the officer and his witnesses 
to see whether the requisite reasonable ground exists. An order may be made 
effective up to six months; renewal is allowed by the same issuing judge upon 
‘‘satisfying himself that such extension or renewal is in the public interest." 
The order with its supporting papers is retained by the officer as his author- 
ization, while a true copy is kept by the issuing judge. 

In Matter of Harlem Check Cashing Co. v. Bell,'® the New York Court of 
124. N.Y. Penat Law § 1423. 
Another section forbids disclosure of communications by telephone or telegraph em- 
ployees and their accomplices, id. § 552, with an exception for reports of telephone or tele- 
graph corporations to the Public Service Commission. Jd. § 95(2). 

125. People v. McDonald, 177 App. Div. 806, 165 N.Y. Supp. 41 (2d Dep’t 1917). 

126. 176 N.Y. 351, 68 N.E. 636 (1903), aff'd, 192 U.S. 585 (1904). 

127. 1 Rev. Record N.Y. Const. CONVENTION 368 et seg. (1938). 


128. N.Y. Const. Art. I, § 12. 
129. 296 N.Y. 15, 68 N.E.2d 854 (1946). 
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Appeals upheld disclosure in court of information obtaired in accordance 
with this statutory procedure. The court stated that Section 605 of the 
Federal Communications Act was not intended as a check upon a state's 
police power; therefore, it did not bar New York from authorizing wire 
tapping. The New York system has not been authoritatively passed on by 
the United States Supreme Court, despite its recent decision in Stemmer v. 
New York.** In that case wire-tap evidence was utilized to secure a con- 
viction for bribing football players. The New York appellate courts upheld 
the conviction, without opinions, citing the Harlem Check Cashing case, and 
passing over the defendants’ claim that receipt of wire-tap evidence in a 
state court violated Section 605.'*! The United States Supreme Court 
divided four to four, and thereby affirmed, also without opinion, the decision 
of the New York Court of Appeals. Considering the holding of Weiss v. 
United States that Section 605 is applicable to intrastate as well as inter- 
state calls, and since the New York system involves tapping and divulging 
even interstate calls when a line is monitored, this four-four affrmance with- 
out opinion seems of doubtful weight in resolving the constitutional issue. 

New York's wire-tapping legislation has recently been augmented by 
Section 552-a of the Penal Law, which makes it a misdemeanor to possess a 
wire-tapping device ‘‘under circumstances evincing an intent to unlawfully 
use or employ or allow the same to be so used . . . for wire-tapping.”’ This 
was adopted in April, 1949, as the result of the exposure of a plot by private 
persons to tap the telephones of Mayor William O’ Dwyer and several other 
city officials."** The ensuing inability of the district attorney to prosecute 
these persons because of the vagueness of the 1892 statute’** led to the new 
law. Since its enactment no convictions have been obtained under its pro- 
visions. 

Under the type of system presently existing in New York, many ad- 
vantages accrue to law enforcement officers, both in investigating criminal 
activity and proving it in court. To give a few examples of the value of wire 
tapping to a state district attorney's office: (1) Wire tapping can be used to 
monitor the telephone of a known racketeer, to learn who calls him and for 
what purpose. (2) Wire tapping may be essential in obtaining evidence 





i =e a -. (1949). af 
131. People v. Stemmer, 273 App. Div. 854, 77 N.Y.S.2d 261 (ist Dep't), aff'd mem., 
298 N.Y. 728, 83 N.E.2d 141 (1948), «, d per curiam, 336 U.S. 963 1949). oe a 

132. Kenneth E. Ryan, formerly a wire-tapping expert with the New York Police 
Department, had been hired by a crusading millionaire to intercept the telephone calls of 
the mayor and eighty other officials in New York City and elsewhere. Ten thousand dollars’ 
worth of wire-tapping equipment was discovered in his home. See N.Y. Times, Mar. 13, 
1949, p. 1, col. 8; Apr. 13, 1949, p. 1, col. 1. 

133. The indictments were dismissed on motion of District Attorney Hogan because of 
a ‘basic weakness” in the case caused by seizing the suspects before they had intercepted 
any telephone conversations. N.Y. Times, Apr. 27, 1951, p. 17, col. 1. 
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against individuals, such as ‘‘call girls’ and bookmakers, who transact their 
illegal business by telephore. (3) Wire tapping sometimes provides the 
critical proof of the conspiratorial nature of a criminal act. For instance, 
when a group of criminals solicits by telephone hundreds of contributions for 
a non-existent, ever-changing charity, recordings will be evidence of their 
inconsistent statements, knowingly made, and will ascertain potential de- 
frauded complainants. (4) Wire-tap recordings preserve the essential part 
of a conversation in which a criminal act is planned or carried out but where 
the witness-conversant is uneducated, frightened, or in any way unable or 
unwilling to describe accurately the telephone transaction which con- 
stitutes the gist of the offense. (5) Wire-tap records may serve to convince 
defendants that the police know of their guilt and that they would be wise 
to turn state’s evidence, confessing and naming confederates. (6) Wire 
tapping is often useful in kidnapping cases. If the kidnapper calls the vic- 
tims to arrange for ransom, his voice can be recorded and the record then 
played to hundreds of police and other persons who may recognize vocal 
idiosyncrasies and thus identify the kidnapper. 

Against this undoubted assistance to law enforcement must be balanced 
the criticisms of the New York system which, despite the Senate committee's 
claim, have been made by “law-abiding citizens." New York Special Ses- 
sions Justice Frank Oliver testified that the court order had proved ineffec- 
tive as a means of protecting the citizen, and that delegates to the constitu- 
tional convention never imagined that such orders ‘‘would be issued on 
trivial grounds or in cases involving only suspicion of a misdemeanor or 
offense.’’"** Probably the nation’s foremost wire-tapping expert, with the 
federal government for forty years and intimately acquainted with New 
York wire tapping, stated, ‘‘Sometimes the New York cops work on a court 
order, but often they don’t bother to apply for one . . ."" and as to Section 
1423 of the Penal Code, ‘‘No one seems to pay any attention to it.'"!** 
Robert Daru, counsel for a wire-tapping investigation initiated by the New 
York County Criminal Courts Bar Association, strongly criticized the use 
of police wire tapping in connection with loitering, bookmaking, and prosti- 
tution, emphasizing that it could be used by the police for ‘‘shakedown” 
purposes.'* The association recommended a complete abolition of wire 
tapping in such cases.'” 

The most damning evidence, however, comes from the thorough inves- 
tigation into police wire tapping conducted by the Kings County Grand 





134. 1 Ep. RESEARCH Rep. No. 10 (1949) (quoting from a hearing before a committee 
of the New York County Civil and Criminal Courts Bar Association, September, 1948). 

135. Mellin, J Was A Wire Tapper, Saturday Evening Post, Sept. 10, 1949, p. 57. 

oP pag Times, Oct. 2, 1950, p. 15, col. 6. 
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Jury in 1950.'* Their presentment condemned the ‘‘loose, irregular and 
careless'’ methods used by Brooklyn police in intercepting telephone mes- 
sages, and concluded that these wire-tapping abuses supply fertile ground for 
police bribery and corruption. A supplementary report filed by Assistant 
District Attorney Julius Helfand before Judge Samuel Leibowitz of the 
Kings County Criminal Court vigorously condemned wire tapping by plain- 
clothes men attached to the police department.'” Mr. Helfand saw the 
practice as ‘‘a club to blackmail’’; no records were kept of the telephone 
conversations intercepted so that officers procured information which they 
were able to sell without suspicion of their superiors in the police department. 
On the basis of testimony given by high-ranking police officials called before 
the Grand Jury, Mr. Helfand asserted that authority to tap telephones was 
being obtained on false affidavits. ‘‘Dishonest statements’ were used by 
policemen to obtain warrants; applications for wire-tapping warrants were 
often made without any informatiog to support the requests. “. . . This 
was an admitted practice in many parts of the Police Department. Without 
facts and without any information, members of the department supported 
their applications with such statements as a matter of convenience and as 
an expedient to obtain an order."’!# 

So much for wire-tapping experience. Criticism of the New York system 
on legal grounds has not been lacking either. The author of a massive wire- 
tapping study, prepared for the New York State Bar Association and pub- 
lished in two volumes of the Cornell Law Quarterly,'*! examined the New 
York constitutional guarantee that ‘‘The right of the people to be secure 
against unreasonable interceptions of telephone and telegraph communica- 
tions shall not be violated,’’ and concluded that this “‘is a hollow right in the 
present status of the law.’’'*? The writer pointed out that disregard of this 
guarantee by a public officer is not punishable criminally, and stated that the 
only way to put real meaning into the constitutional provision would be to 
adopt a criminal sanction and also enact an ‘‘express direction to the courts 
to exclude evidence secured by illegal interceptions.'’!** 

From all the available information, it appears that, although wire tap- 
ping benefits officers in the investigation and proof of crime, police wire tap- 
ping in New York State, at least in the critical metropolitan area, is a 
shining example of what a legalized system should not be. Corruption, 
blackmail, misuse of warrant procedures, failure to prevent unauthorized 


138. Id., Dec. 28, 1950, p. 19, col. 1. 
139. Ibid. 
141, toes The Law of Wire Ti 32C oe 7 
osenzweig, tre Tapping, 32 Cornet L.Q. 514 (1947), 33 Corneite 
L.Q. 73 (1947). 
142. oak a aati Wire Tapping, 33 ah L.Q. 73 (1947). 
143. Id. at 97 24 St. Joun’s L. Rev. 144, 151 (1949) 
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wire tapping, and loss of general confidence in the security of the telephone 
as a medium of communication have been revealed as factual appendages to 
the New York structure. The power secretly to capture the guarded con- 
fidences of fellow citizens spoken into the telephone seems to be a power 
that many New York officials have not exercised with the restraint and in- 
tegrity which should be a part of a wire-tapping system in a free society.'* 


D. The Technical Aspects of Wire Tapping 


In the Olmstead days, a wire tapper used a lead pencil to intercept 
telephone conversations.'** He had to clamp wires from a headset or ear- 
phone into the telephone circuit, either by splicing his wires into the line or 
by inserting thin magneto wires into the telephone box. Then he would sit, 
waiting for calls to be dialed, and furiously scribble notes while the parties 
talked. Since that era, a technological revolution has taken place in wire- 
tapping science, producing devices so amazing that a prominent wire-tapping 
expert was led to assert, ‘I don't think the law can keep pace with new wire- 
tapping inventions. . . .""'* This same expert observed of the drafters of 
wire-tapping legislation that, ‘‘The great trouble with most of these people 
is that they don't know too much about the progress that has been made in 
wire-tapping gadgetry. . . ."'" 

The modern wire-tapping period dates from the development of the 
vacuum tube, enabling the wire tapper to obtain reproduction recordings of 
telephone conversations, and the induction coil, making possible the tapping 
of conversations without touching the telephone, its lines, wires, or con- 
nections.'* Today there are three basic methods for recording telephone 
conversation : 

1. The Acoustic Method. A microphone connected to a recorder is 
placed sufficiently close to the telephone instrument to pick up the sound 
waves of telephone conversations. This method is not too satisfactory. 
Since it requires the wire tapper to gain access to the telephone instrument 
and place visible equipment close by, its use is difficult to keep secret. More- 
over, poor reception is usually obtained even when it has been possible to 
put the equipment in. 








144. One may seriously question a newspaper's conclusion that, under the New York 
system, the people ‘‘have not noticeably suffered any calamitous invasion of rights.’’ N.Y. 
Herald Tribune, Dec. 8, 1950, p. 26, col. 2. 
me or See State v. Nordskog, 76 Wash. 472, 136 Pac. 694 (1913); 27 Micn. L. Rev. 78, 

(1928). 

146. Mellin, supra note 135, at 63. 

147. Ibid, 

148. The scientific discussion is based upon conversations between the author and 
engineers of the Federal Communications Commission in Washington, D.C., during June, 
1951; Use of Recording Devices in Connection with Telephone Service, Report of the Fed- 
eral a Commission, Docket No. 6787, Mar. 24, 1947, at 3; Mellin, supra 
note 135, at 20. 
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2. The Physical Connection Method. A direct wire connection is made 
from a recorder to the telephone line or instrument, usually to the bell box 
of the telephone instrument. This produces no perceptible diversion of 
power from the telephone line, and the wire-tapping equipment can be 
sufficiently isolated so that disorders iri the wiring connection or in the re- 
corder will not register in a telephone conversation. 

3. The Induction Method. An induction coil connected to a recorder is 
placed near the instrument or the line. This coil picks up messages as energy 
signals in the inductive field of the telephone circuit, also with negligible 
diversion of power and no perceptible effect on telephone service. No direct 
wire connection or touching of any kind is necessary, although even the best 
induction devices still need to be placed fairly close to the inducing line or 
instrument. 

These three types of connection pick up conversations, amplify them 
through vacuum tubes, and record them on wax cylinders, plastic discs, 
sound wire, tape, or other recording materials. These can be worked 
automatically; once the connection is set up, the operator need only stop by 
occasionally and pick up his recordings. The basic equipment is so simple 
that a bare acquaintance with electrical circuits and wirings enables one to 
attach the machinery and intercept telepone calls. The induction coil, the 
recording materials, and the necessary microphones and wires are available 
at most electrical supply stores. Engineers of the Federal Communications 
Commission place the cost of commercial equipment at between $280 and 
$950, but this is of high quality and a much less expensive set can easily be 
produced. 

As a practical matter, however, the wire tapper must still get to the 
telephone instrument or to the telephone line before it enters the main trunk 
line, which carries thousands of similar lines from the telephone pole to the 
central telephone switchboard. This means he must obtain access to the 
wiring route leading from the bell box to the terminal board in the hall or 
basement of a home, apartment, or office building, or else to some point 
along the line carrying many single wires from a building out to the street. 
A problem of isolating a particular telephone line is presented when the wire 
tapper attempts to intercept from a terminal board or carrier line, but an 
experienced man can usually trace the line he desires; police agents ordinarily 
obtain plans or aid from telephone company employees. 

With this situation, what is the prospect for detecting or preventing 
wire tapping? An executive of the American Telephone and Telegraph 
Company has stated: ‘‘No mechanical device can be depended upon to de- 


Te RRA 


seas & 


st 


8, 


oy 


aS & 


ns 
nd 


he 
nk 
he 
he 
int 
et. 
ily 
ing 


de- 


WIRETAPPING 249 


termine whether a telephone line has been tapped.’’'* When the Federal 
Communications Commission receives a complaint that a subscriber believes 
his wire has been tapped, their investigators notify the telephone company. 
Together, both check for interference caused by certain direct attachment 
devices, and an examination is made of the entire circuit from telephone 
instrument to central office, looking for marks where equipment may have 
been coupled through the line or punched through the insulation, or for 
traces of footprints and other disturbances around the terminal and bell 
boxes. They are not likely to succeed in every case. 

Nor can wire tapping be completely prevented. Whispering, or tapping 
on the receiver with a metal object, will prevent a wire tapper from hearing a 
conversation only when the other party to the conversation cannot hear 
either. Armored telephone lines might be used, made of steel like present 
power lines and thus difficult for a wire tapper to penetrate. But the ar- 
mored carrier might seriously affect the quality of telephone service if used 
for any but short distances, and a wire tapper could still cut into the line 
with a hacksaw, or use a slightly more powerful induction coil to get the 
impulses from within. A conduit filled with nitrogen gas could be installed 
with the wires inside; when the conduit was drilled by a wire tapper in 
order to reach the line, the gas pressure would drop and automatically 
touch off an alarm at the central office giving the approximate location of 
the leak. But a deft plugging of the hole or the use of a bicycle pump at the 
terminal box would thwart this system, since the alarm could register only 
a major leakage on the extensive wiring system. Voice-scrambling equip- 
ment is available which could be installed with each telephone unit. This 
equipment inverts voice frequencies at the transmitting end, distorting 
speech and sending it along the wires as gibberish. At the point of receipt 
another device automatically unscrambles the call. The wire tapper, how- 
ever, is far from helpless in the face of this technique, since voice scrambling 
requires that the transmitting and receiving equipment be set at the same 
code frequency, and if it is uniformly set, the wire tapper can simply use 
his own equipment to unscramble it along the way. The great cost and 
inconvenience to subscribers is obvious. 

But the fact that there is no fool-proof mechanical or electrical method 
for preventing wire tapping by no means precludes effective wire-tapping 
regulation. Such regulation does not demand absolute security but only a 
carefully designed network of protections which would make the wire 
tapper’s task more difficult and render detection more certain. The re- 





149. Letter from Ralph E. Mooney, Information Department, American Telephone & 
Telegraph Co., Jan. 22, 1951. 
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port of the Senate subcommittee which investigated wire tapping in the 
District of Columbia pointed up this matter of degree: 

Your subcommittee is impressed by the ease with which un- 
authorized persons . . . can invade the privacy of telephone con- 
versations. . . . Your subcommittee recommends that the Ches- 
apeake and Potomac Telephone Company address itself to the tech- 
nical problem of protecting the secrecy of telephone conversations; 
for example, the relatively simple device of placing locks on. . . 
terminal boxes would materially assist in preventing unauthorized 
access to them. Unquestionably, technically qualified persons 
could develop additional safeguards to hamper the practice of 
wire-tapping and more adequate methods of detecting it when it 
occurs.’ 


Thus, even though any person with a tape recorder, a length of wire, 
and an induction coil is a potential wire tapper, the necessity of access is 
the key to wire-tapping regulation. The wire tapper must get to telephone 
bell boxes, terminal boards, and lines.. Today, these facilities are unguarded 
and are easy prey for the man with a screwdriver and a way with janitors. 
If legislation were to require locks, coded messages, test induction measure- 
ments, armored cables from terminal board to telephone pole, spot circuit 
examinations and similar policing, a wire tapper would be iiard pressed to 
obtain recordings of conversations. By his presence the policeman on the 
beat has never prevented all crimes in his area, but he makes things much 
more difficult for the criminal. So, too, a combination of social, mechanical, 
and electrical science could be harnessed to put blocks in the way of wire- 
tapping operations contrary to law.'*! 


V. A PRoposeD WIRE TAPPING ACT 

Two principles should dominate the drafting of a new act: wire-tapping 
experience and a sense of proportion. 

Experience since 1928 has shown that wire tapping is widely used by 
private persons in conjunction with marital investigations, labor espionage, 
business and professional rivalries, and the like. Experience has shown that 
wire tapping by police agencies has been misused time and again, and is 
marked by a flagrant disregard for established lawful procedures. Experi- 
ence has further shown that regulation of official wire tapping by federal 
and state law-enforcement offices requires a thorough, detailed system of 
separated powers to keep officers anxious to apprehend criminals from 





150. Sen. Rep. No. 2700, 81st Cong., 2d Sess. 5 (1950). 

151. Congress could profitably investigate the latest advances in wire tapping by 
having technical mw make a thorough search and examination of patents listed under 
Patent Class 179, Telephony, Sub-classes 6, 28, 29, and 30, consulting both original and 
cross reference patents. See Information Concerning Patent Searches and Patent Records, 
Department of Commerce, United States Patent Office. 
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ignoring the fundamental human rights threatened by wire tapping. Lastly, 
wire-tapping history reveals the need for a national system of regulation. 
Present state laws are virtually useless, and the crucial importance of the 
telephone for legitimate business, social, professional, and political purposes 
demands immediate action. A strong federal act seems the only effective 
way to deal with wire-tapping science. 

A sense of proportion is the second essential. No one today recommends 
using the hydrogen bomb to blast tree stumps. Since experience has demon- 
strated the grave dangers of wire tapping, the authors of a statute should 
consider wire tapping as a means, not merely the legitimate ends which it 
may further. Thus, wire tapping should be flatly denied in certain areas— 
not because the end to be served is socially valuable, but because a society 
which grants civil liberties to its citizenry must deny to the government 
powers which tend to subvert these liberties. The freedom of private com- 
munication in our society is a value which will not permit wire tapping ex- 
cept when other vitally important social values require it. 

Based on these two guides, the following approach to wire-tapping 
regulation seems both realistic and workable. 


A. A statutory offense of ‘‘unauthorized obtaining of telecommunications”’ 
would be defined. For example: 


Except as hereinafter provided, any person who shall obtain, or 
attempt to obtain the whole or any part of a telecommunication to 
which such person is not a participant, by means of any device, con- 
trivance, machine, or apparatus, whether electrical, mechanical, 
manual, or otherwise; or who shall tamper with the wires, connec- 
tions, boxes, fuses, circuits, lines, or any other equipment of a tele- 
communication company over which messages are transmitted, 
with intent to obtain the contents of a telecommunication to 
which such person is not a participant, shall be guilty of a felony 
and, upon conviction thereof, shall be imprisoned for not more 
than three years or fined not more than $3,000 or both. 


‘‘Person’’ would be defined so as to include public officials as well as 
private individuals and associations. This provision, however, does not 
forbid disclosure of communications by one who is a “‘participant,”’ that is, 
‘any person talking in the conversation or known to both speakers to be 
listening to such conversation.’’ A citizen’s privacy is not unduly jeop- 
ardized if those persons to whom he voluntarily speaks are permitted to 
disclose his conversations.'*? This section would allow telephone recordings 





152. See United States v. Polakoff, 112 F.2d 888, 891 (2d Cir. 1940) (Clark, J., dis- 
senting); United States v. Yee Ping Jong, 26 F. Supp. 69 (W.D. Pa. 1939). To protect the 
conversant from pecontings made by those with whom he converses, a continuing tone 


signal could be required whenever recording equipment is in use. See Note, 2 STAN. L. REV. 
744, 761 (1950); note 93 supra. 
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to be made when desired by the parties; a business firm, for instance, might 
wish to preserve telephone orders by recording incoming calls. 

The term “obtaining” eliminates the technical ineptness of ‘‘intercep- 
tion” and would refer to ‘“‘any reading, listening to, reproducing, acquiring 
or in any manner ascertaining or preserving” the contents of a telecom- 
munication. This definition embraces within the statute all foreseeable 
methods for recording telephone communications. 


B. An enumerated class of law enforcement officers would be authorized to 
obtain telecommunications. The practice of wire tapping would be restricted 
to enforcement officers of the United States and to district attorneys’ 
offices in the several states and the District of Columbia—agencies per- 
manently concerned with enforcement of the law. Legislative committees 
are excluded because of the lack of procedural safeguards surrounding their 
activities, their often partisan political purposes, and the dangers to freedom 
of thought and association involved when the subjects of legislative inquiry 
are made the objects of wire tapping. Similar criteria seem applicable to 
exclude administrative agencies. Police departments are excluded because 
experience has shown them to be peculiarly susceptible to wire-tapping 
abuses, either because of the nature of the crimes they prosecute with the 
aid of wire tapping, or because of an undeveloped understanding of the 
rights of the individual. This exclusion will hamper some police investiga- 
tions, but, as Mr. Justice Holmes put it, “‘We have to choose, and for my 
part I think it a less evil that some criminals should escape than that the 
Government should play an ignoble part.””'** 

State as well as federal officers are to be regulated under this section. 
The threat to an individual's privacy from wire tapping is no less serious 
when excesses are perpetrated under a state’s aegis. Since the telephone is 
an instrument of interstate communication, and it is impossible to segregate 
in advance the interstate from the intrastate calls,'** there is more than 
adequate ground for uniform regulation by the federal government. More- 
over, if the statute did not apply to state officers, where state and federal 
crimes overlap prosecutions could be brought in state courts; state wire- 
tapping laws, as we have seen, are ineffectual. 


C. A classification would be made of crimes (other than those involving national 
security) in the prosecution of which wire tapping would be permitted, and a 
court procedure outlined under which the obtaining of telecommunications in 
such cases would be authorized. Except in cases involving national security, 





153. Olmstead v. United States, 277 U.S. 438, 470 (1928). 
( -_ See Weiss v. United States, 308 U.S. 321 (1939); Note, 2 Stan. L. Rev. 744, 754 
1 ‘ 
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wire tapping should be allowed only in connection with crimes “directly and 
immediately affecting the safety of human life.”"** With such a broad 
definition, the judiciary will be able to determine which cases fall there- 
under. Of course, the crimes which are excluded—for example, smuggling, 
extortion, gambling, and mail fraud—should also be prevented where possi- 
ble. Perhaps wire tapping might be used to good purpose in obtaining the 
conversations of businessmen or corporate boards of directors; it undoubt- 
edly could reveal fascinating evidence of the activities of influence peddlers 
and lobbyists. A sense of proportion demands, however, that the areas 
where wire tapping is to be tolerated be limited—and a direct threat to 
human life seems a reasonable dividing line. 

Under the proposed system, ex parte orders would be issuable by a 
United States district court to federal officers, and a state criminal court of 
first instance to state officers, upon a showing that: 


1. There are reasonable grounds to believe that a crime directly 
and immediately affecting the safety of human life has been com- 
mitted or is about to be committed ; and 

2. There are reasonable grounds to believe that evidence will be 
obtained essential to the solution of such crime, or which may en- 
able the prevention of such crime; and 

3. There are no other means readily available for obtaining such 
information. 


The following procedure would seem to be necessary in the light of 
experience with police operations under the New York wire-tapping statutes: 


The application for such order shall be made upon oath or affir- 
mation, setting forth fully the facts and circumstances upon which 
such application is based. Where statements are solely upon the in- 
formation and belief of the affiant, the precise source of such infor- 
mation and the grounds for such belief must be given. The afhant 
must state whether any prior applications have been made to ob- 
tain telecommunications at the same instrument or from the same 
person and, if such prior applications exist, the affiant shall dis- 
close the current status thereof. The application and any order 
issued under this statute shall identify fully the particular tele- 
phone or telegraph line, or other telecommunication carrier from 
which information is to be obtained, and the purpose thereof. 
The court shall examine upon oath or affirmation the applicant 
and any witnesses he shall produce or the court may require. 

Orders issued under this statute shall not be effective for a period 
longer than sixty days, after which the court which issued such 
warrant may, upon application of the officer who secured the orig- 
inal warrant, in its discretion renew such order for a second period 





155. Alternatively, Congress might list by name the crimes for which wire tapping 
would be permitted, just as Congress has set up a list of non-mailable matter for which the 
Postmaster General is allowed to search the mails. See 18 U.S.C. §§ 1714-18 (1946). 
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not to exceed sixty days, and all further renewals shall be for a pe- 
riod not to exceed thirty days. 

Any officer who knowingly proceeds under an order which has 
expired and has not been renewed as provided above, shall be acting 
without authority under this statute, and shall be subject to the 
penalties thereof as though he had never obtained any such order. 

The application for an order and any supporting documents and 
testimony in connection therewith shall remain confidential in the 
custody of the court, and these materials shall not be released or in- 
formation concerning them in any manner disclosed except upon 
written order of the court. 


This section is modelled upon New York's authorization provision, a 
bill developed by the Senate committee which investigated wire tapping in 
1950,'" and fourteen reform recommendations sent to the New York City 
Police Commissioner by the Kings County Grand Jury.'* It vests the 
power to issue orders in the judiciary; the close relation of attorneys general 
to enforcement agencies might not ,ensure sufficiently zealous scrutiny of 
applications, and issuance of warrants is a function for which the judiciary 
is peculiarly suited. By requiring a complete statement from the afhant 
and shortening the order period to sixty days, the section gives the judiciary 
more than a ministerial function, thus enabling the courts to exercise a firm 
supervisory power over wire-tapping operations. 


D. Wire tapping would be allowed in the prosecution of crimes against national 
security and a separate procedure outlined under which the obtaining of tele- 
communications in such cases would be authorized. No court orders would be 
required for the obtaining of telecommunications by: 


1. The Attorney General, solely when he is authorizing the Fed- 
eral Bureau of Investigation to investigate the statutory crimes of 
treason, espionage, and sabotage; 

2. Such agencies under his jurisdiction as the Secretary of De- 
fense may designate, solely in the investigation of matters within 
the competence of, and essential to, the operation of the armed 
forces in defense of the nation; 

3. Any telephone or telegraph company agent, or agent of a tele- 
communications carrier, when such agent is acting within the 
normal course of his employment, pursuant to orders issued by his 
superiors, and when such company is performing operations 
necessary to telecommunications service. 


This provision is one of the most important for a proposed wire-tapping 
statute. The FBI and the Defense Department should certainly be allowed 
to tap wires to protect national security. Nor should they be required to fol- 





156. N.Y. Cope Crim. P. § 813-a. 
157. S. 4154, 8ist Cong., 2d Sess. (1950). 
158. For text, see N.Y. Times, Dec. 28, 1950, p. 19, col. 1. 
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low warrant procedure in matters involving highly secret information. The 
problem, however, is to define what matters concern national security so 
intimately that a warrant procedure should not be required, what matters 
are sufficiently non-critical to allow the warrant safeguard, and what mat- 
ters are so subject to official abuse or so infringe fundamental rights that 
wire tapping should not be permitted at all. 

J. Edgar Hoover stated that the FBI does not use wire tapping in its 
investigations under the federal loyalty program.'® Since First Amendment 
liberties would clearly be threatened by the use of wire tapping to supervise 
the political, social, and economic relationships and activities of millions 
of government employees and those with whom they converse by telephone, 
a proposed statute should adopt a position similar to that presently taken by 
the FBI and forbid any law enforcement agency to obtain telecommunica- 
tions for this purpose. 

Investigations carried out in the enforcement of the so-called Smith 
Act,’ which prohibits teaching or advocating the overthrow of the govern- 
ment by force, or of the Foreign Organization Registration Act,'*' seem one 
level removed from the seat of First Amendment liberties. It is submitted, 
however, that wire tapping should also be precluded here. The political 
process is still closely involved, the dangers of national police supervision are 
present, and the range of persons whose communications might be tapped is 
enormous. In a time when international pressures cause civil freedoms at 
home to be threatened by wild accusations and denunciations, and when the 
range of protection afforded to those who question society's values has been 
so limited, wire tapping is not the sort of weapon to turn loose in the polit- 
ical arena. Other methods, less subject to abuse, can be easily utilized by the 
FBI. 

The second problem to be met is how to regulate FBI wire tapping 
exempted by the statute from the warrant requirement so that it stays 
within the permitted area. The following provision is suggested : 


Any person whose telecommunications have been obtained by an 
officer of the Federal Bureau of Investigation, where there was no 
reasonable cause to believe that such person had committed, or was 
engaged in a conspiracy to commit, the statutory crimes of treason, 
espionage, or sabotage, shall have a civil action against the officer 
who so obtained the telecomimunications; and if such officer is un- 
known to the person, against the chief officer of the Federal Bureau 
of Investigation office in the state wherein such unlawful obtaining 
of telecommunications occurred. Reasonable cause when proved 
shall be an absolute defense. 





159. N.Y. Times, Mar. 20, 1949, p. 60, col. 1. 
160. 18 U.S.C, } 2385 (Supp. 1951). 
161. 18 U.S.C. § 2386 (Supp. 1951). 
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That this provision could be used to harass the FBI seems unlikely, since 
reasonable cause on the part of the officer is made an absolute defense. 


E. Possession of wire-tapping equipment by private individuals or public 
officers under circumstances which evince an intent to obtain telecommunications 
without authorisation would be an offense. This prohibition, similar to that 
included in Section 552-a of the New York Penal Law, recognizes the ex- 
treme difficulty of apprehending the wire tapper as he is tapping a line. 


F. Any law enforcement officer who knowingly obtains telecommunications 
without securing a wire-tapping order or who knowingly fatls to restrict his 
wire-tapping activities to the persons or lines named in the order would be sub- 
ject to fine and imprisonment. Section 605 and the New York legislation have 
proved that moral finger-rapping is a poor enforcer of the law in this violent 
area. 


G. Information acquired by obtaining telecommunications would be employed 
only for the investigaiton or prevention of crimes involving the safety of human 
life or as evidence in court of such offenses. 


H. No court would be allowed to receive in evidence telecommunications ob- 
tained in violation of this statute, or evidence directly or indirectly derived from 
such unlawfully obtained communications."** While debating the wisdom of 
its doing so, most writers agree that Congress has power thus io regulate 
procedure in state as well as federal courts."** For the same reasons that 
called for regulation of state enforcement officers, state courts should be 
required to do their part in protecting a citizen's freedom to communicate in 
private, especially since unauthorized obtaining of telecommunications has 
been made a crime. A pre-trial procedure like that outlined by Mr. Justice 
Frankfurter in the second Nardone case, and that applied by Judge Ryan 
in the Coplon hearings, might be included in the statute to determine whether 
evidence had been obtained through unlawful wire tapping." 





162. It has been suggested that the evidence should be admitted, but the court should 
use its contempt power to —_— the violation of the statute. 8 Wicmore, Evipence § 2184 
(3d ed. 1940); see State v. , 58 Ariz. 409, 120 P.2d 793 (1942). 

For the view that oonaennas power would not be an effective weapon, see Wolf v. Colo- 
rado, 338 U.S. 25, 44 (1949) (Murphy, J., dissenting); Comment, Judicial Control of [legal 
Search, 58 Yaz L.J. 144, 162 (1948). 

163. Rosenzweig, The Law of Wiretapping, 33 Connexy L.Q. 73, 77 (1947); 40 J. Crim. 
L. & CrimsnoLocy 476, 481 (1949); 3 Miami L.Q. 604, 611 (1949); 25 Minn. L. Rev. 382, 
384 (1941); 34 ILL. L. Rev. 758, 760 (1940); 18 N.C.L. Rev. 229, 231 (1940). 

164. A full discussion of pre-trial ure appears in Bernstein, The Fruit of the 
Poisonous Tree, 37 Itt. L. Rev. 99 (1942). Objections to this ure are suggested in 
Note, 53 Harv. L. Rev. 863, 868 (1940): 34 ILL. L. Rev. 758 (1940). 


ice 


his 
ub- 
ave 
ent 


yed 
nan 





ould 
2184 


Colo- 
Legal 


“RIM. 
. 382, 


of the 
ed in 


WIRETAPPING 257 


I. The Federal Communications Commission would be given power to make 
certain rules and regulations governing the use of wire tapping and also certain 
enforcement powers.'** 

First: All devices and apparatus owned by law enforcement agencies 
and used for wire-tapping purposes would be registered with the FCC. 

Second: The chief officer of each law enforcement agency which obtains 
telecommunications under the statute would be responsible for furnishing 
the FCC with a certified copy of the court order authorizing wire tapping 
within ten days after its issuance. The names of officers detailed to carry 
out the wire tapping, the places where the wire taps were installed, the dates 
of installation and termination, and the file number of the recordings ob- 
tained would be similarly registered with the FCC within ten days after the 
termination of the listening period. 

Third: The chief officer of each law enforcement agency which obtains 
telecommunications under the statute would be responsible for seeing that 
the following procedures were followed within his agency: namely, that (a) 
only equipment registered with the FCC be utilized in obtaining telecom- 
munications; (b) daily written reports giving a resume of all communications 
obtained be submitted to the chief officer; (c) all notes and writings, as well 
as all recordings of telecommunications, be turned in to the agency at the 
end of the listening period; (d) these reports and recordings be maintained 
and preserved for at least twelve months, catalogued and registered with the 
FCC, and made accessible to persons authorized to examine such materials 
by the FCC or the court which issued the wire-tapping order. 

Fourth: All arrests resulting from wire-tapping operations would be 
reported in writing to the FCC. 

Fifth: The FCC would be given power to hold private or public hearings 
to investigate suspected violations of wire-tapping regulations. The FCC 
would have power to subpoena witnesses and documents, to make findings, 
and to issue cease and desist orders to the chief officer of any law enforce- 
ment agency found to be violating such regulations. A cease and desist order 
would be enforceable upon petition of the FCC to a United States court of 
appeals in the same manner as cease and desist orders are enforceable under 
the National Labor Relations Act.’ 

Such supervision by the FCC is a prerequisite to any serious attempt to 
cope with the actualities of wire tapping. This proposal would enable an 
independent, technically skilled agency, unconnected with everyday crim- 
inal law enforcement, to investigate the actions of law enforcement officers. 





165. Many of these suggested regulations were recommended by the Kings County 
Grand Jury. See note 158 supra. 


1 49 Stat. 454 (1935), as amended, 61 Start. 147 (1947), 29 U.S.C. § 160(e) (Supp. 
i . 
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With registration of equipment, periodic reports, maintenance of wire-tap 
records for one year, public hearings, cease and desist orders, and court en- 
forcement, a means of supervision appropriate to the nature of wire-tapping 
operations would be supplied. 


J. Any individual whose telecommunications were obtained in violation of the 
statute could bring a civil suit against the officer who so obtained his communs- 
cations. A minimum presumed damage to personal privacy could be set at 
$500 because of the difficulty in measuring the harm caused, and further 
amounts would be recoverable if actual damage were made out. 


K. The Federal Communications Commission would be given power to promul- 
gate regulations requiring telecommunications companies to install and main- 
tain devices to safeguard the privacy of their customer's conversations.‘ 


VI. CONCLUSION 


The question has been suggested, “If the present law on wire tapping 
is not being enforced, what better prospect is there for enforcement of a more 
comprehensive law which would clearly make criminal many of the actions 
of the enforcement officers themselves?’’** The answer lies in a combination 
of factors. First, the proposed statute provides an independent system of 
enforcement, resting on private civil suits, court surveillance, and Federal 
Communications Commission regulation and investigation. It does not ask 
the enforcers of the law to authorize each other's wire tapping and investi- 
gate each other’s activities. Second, unlike Section 605, it is clear and un- 
equivocal, not subject to speculation over Congressional intent. Were such 
a statute to be passed expressing Congressional policy in certain terms, it 
should not be presumed that men trained to enforce the law would seek to 
circumvent it deliberately. If some persons were to pursue such a course, 
the statute has teeth with which to reach them. Finally, a law with sanc- 
tions has an educational value—it shapes concepts of moral duty as well as 
legal right, and thereby affects the actions of most law enforcers. Even with 
such a statute enacted by Congress, and a vigilant press and citizenry to 
concern themselves with its administration, the problems of wire tapping 
would still not be conclusively settled in our society. But at least some ad- 


justment of the conflicting interests would have been made and the present 
critical situation alleviated. 





167. See p. 199 supra. 
168. Note, 2 Stan. L. Rev. 744, 757 (1950). 
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STATEMENT OF THOMAS F. EAGLETON, CIRCUIT ATTORNEY FOR 
THE CITY OF ST. LOUIS, MO. 


Senator O’Manonery. You will make your statement available for 
the record, and you will summarize it. 

Mr. Eacieron. All right, I will file my prepared statement with 
the committee and just deal with some points that are not fully covered 
in my statement which speaks for myself. 


(The prepared statement of Mr. Eagleton is as follows :) 


ON THE THREAT TO CONSTITUTIONAL RIGHTS BY WIRETAPPING 
Statement by Thomas F. Eagleton, circuit attorney for the city of St. Louis, Mo. 


My name is Thomas F. Eagleton. I am the circuit attorney for the city of St. 
Louis, Mo. In the State of New York my position would be equivalent to a dis- 
trict attorney ; in Illinois, a state’s attorney; in Ohio, a prosecuting attorney, ete. 

I do not pretend to appear as a spokesman for the prosecuting fraternity. The 
overwhelming majority of the two-thousand-odd prosecutors in this country 
disagree with my views in the instant matter. In fact, at a nationwide meeting 
of the National Association of County and Prosecuting Attorneys in February, 
only two of us voiced our disapproval of legalized wiretapping. Despite the mi- 
nority nature of my views, I appear here to speak on what I believe is a threat 
to our constitutional rights posed by wiretapping. 

The debate which has been and\ will be waged over the use of wiretapping as 
an instrument of law enforcement cannot be waged in terms of sheer practi- 
eality. On that score—on unadulterated practicality—the advocates of govern- 
mental wiretapping must prevail. There is nothing more practical than listening 
into a telephone conversation between two narcotic peddlers. There is nothing 
more practical than tapping the line of an extortionist mercilessly bleeding his 
prey. What is more practical than overhearing the conversation of a seemingly 
respectable community leader and his concealed underworld contact? 

The district attorneys of this Nation can make an impressive case in support 
of wiretapping by detailing to you the dozens of cases they have cracked by use 
of wiretap—without which such cases could not have been made.’ In their re- 
cital of these events, they are unquestionably sincere, urged on by the highest 
motives of honor and devotion to the safety and welfare of their country. 

But to me there is involved a far more significant matter than practicality 
which I feel is being overlooked. It is a matter which we sometimes fail to keep 
firmly in mind, but one which must continually reemerge in our national con- 
sciousness if this great country of ours is to remain unshackled. This matter, 
this transcendant issue, is the protection of the constitutional rights of all per- 
sons in the United States. 

Now, it is true that in 1928 the Supreme Court held in a 5-to-4 decision that 
wiretapping is not an illegal search and seizure in violation of the fourth amend- 
ment to the Constitution. The Court also said that it is not compulsory self- 
incrimination, which is prohibited by the fifth amendment.? However, I do not 
believe that this means that wiretapping does not constitute a serious threat to 
our constitutional rights. 

In the history and spirit of the Bill of Rights is the proposition that every 
person is entitled to a measure of privacy. These basic constitutional amend- 
ments insulate the individual from the vast powers of Government. They 
protect his right to communicate his thoughts freely. The Bill of Rights 
guarantees every person that he will not be deprived of his liberty without due 
process, and we know that this liberty includes freedom from arbitrary gov- 
ernmental interference in his normal activities. 

Wiretapping is an attack on this privacy. It removes the insulation between 
individual and government. Wiretapping hinders his freedom of communication 
and invades his liberty. In this sense, wiretapping constitutes an attack on 


On this topic see the article by the Los Angeles chief of police, W. H. Parker, Surveillance 
by Wiretap or Dictograph: Threat or Protection? 42 California Law Review 727 (1954). 

Also, see the article by Attorney General William P. Rogers, The Case for Wire Tapping, 
63 Yale Law Journal 792 (1954). 

2 See Olmatead vy. United States, 277 U. S. 438 (1928). 
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the spirit of the Bill of Rights. Anything so out of harmony with our basic 
notions of constitutional rights cannot help but constitute a serious threat to 
all our constitutional rights. To view the problem otherwise is to take a highly 
technical and formalized view of constitutional rights. 

Legalized wiretapping would seriously change the relation between the 
citizen and government. It is true, perhaps, that wiretapping alone would not 
create the totalitarian Big Brother state described in George Orwell's novel 
1984. It is, nevertheless, a move in that direction. 

“Dirty business” said Justice Holmes of this activity.’ Are these the frivolous 
words of a professional dreamer unusable in a swiftly changing materialistic 
world? I think not. 

It is the occasional glimmer of morality which differentiates a democracy 
from other political systems which may be more practical, more efficient, but 
less free. As the Frenchman once said in musing over the difference between 
the sexes, “Viva la differance.” 

In America we acknowledge that there are many things we do in spite of 
practicality. If a confession is beaten out of a culprit, we disallow it—not 
because we know the fellow is innocent, but because the end does not and 
shall not ever justify such means—guilty as the fellow may be. 

Moreover, wiretapping is more than “dirty business” isolated in a vacuum. 
In the field of law enforcement there are many things to which the adjective 
“dirty” might conceivably be applied. Capital punishment, stool pigeons, 
eavesdropping are certainly socially unbecoming. But “the chief difference 
between wiretapping and other forms of surveillance is the extent of its in- 
trusion into the privacy of people who are not even suspected of crime.” * 

What is more impractical than listening to a paradelike succession of witnesses 
mouth the fifth amendment? There seated before members of your Senate 
committee are dozens of witnesses who, if their minds could be forced open, 
would shock us with facts of untold conspiracies—both domestic and foreign. 
But, because the fifth amendment stands as a safeguard to the innocent as well 
as a shield to the corrupt, we sanction it. Why? As a mark of distinction in 
behalf of American justice. Often abused as it is, nevertheless it is part of the 
protection to the individual which makes our country a democracy rather than 
a totalitarian government. 

’ Thus we accept the fact that an occasional conviction may be lost because of 
a disallowed confession. Just as we refuse to be stampeded into legalizing such 
confessions, so, too, must we resist being stampeded into legalizing wiretap. 

The advocates of wiretapping are urging upon the Congress that this power— 
this power to listen in to telephone conversations—shall not be permitted to exist 
unchecked. 

Some of the proposals, such as Senate bill 3013, would require that approval of 
a member of the judiciary must be first obtained before a wiretap can exist. 
Here the proponents draw an analogy to search and seizure which is permitted 
by the fourth amendment when done under proper warrant. But wiretapping is 
quite different. A writ for a search and seizure must particularly describe “the 
place to be searched, and the persons or things to be seized.” How does a 
wiretapper know what persons will be using the telephone line, either at the 
place tapped or on the other end of the line? Can he describe with particularity 
the messages which he seeks authorization to hear? Is not the warrant for the 
wiretap more like a writ of assistance so odious to the founders of our country? 

I would trust to a judge the authority to issue a specific search warrant, seek- 
ing specific articles located on specific premises, which warrant must be executed 
within a specific time. Wiretapping lacks such specificity, and therein lies part 
of its dangers. 

In many of the cases only the communications of the despicable will be over- 
heard. But in a few the conversations of the ethical will be listened to—innocent, 
but intimate; innocuous, but intriguing bits of conversation which every 


3 See Olmstead v. United States, 277 U. S. 438, at p. 470 (1928). 

*See the article by Prof. Louis B. Schwartz, On Current Proposals To Legalize Wire- 
tapping, 103 Pennsylvania Law Review 157, at pp. 161-162. ‘For example, while tapping 
one telephone the police of New York recorded conversations involving, at the other end. 
the Julliard School of Music. Brooklyn Law School, Consolidated Radio Artists, Western 
Union, Mercantile Commercial Bank, several restaurants, a drugstore, a real-estate com- 
Pany, an importer, manv lawyers, a stationery store. a dry cleaner. numerous bars, a 
garage. and the Prudential Insurance Co. In the Coplon case. the FBI recorded talks 
between the defendant and her mother, a quarrel between a husband and wife who had no 
connection with the case, and conferences between the defendant and her lawyer.” 
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American expects and hopes will remain private. Of such privacy a citizen of 
a democracy is deserving.® 

After all, is the telephone anything more than a modern convenience for 
greatly extending the free exchange of thoughts and should not such free 
exchange be encouraged rather than jeopardized. 

Even in the hands of a meticulously scrupulous agent of law enforcement 
wiretapping will overhear many unproductive and innocent conversations. Most 
certainly in the hands of a less honorable official wiretapping will record a wealth 
of private remarks. Maybe they will be mine. Maybe they will be yours. As 
Justice Brandeis wrote, “The greatest dangers to liberty lurk in insidious en- 
croachment by men of zeal, well meaning, but without undertanding.” ° 

Taking the warning of Brandeis to heart, I do not want to be overzealous 
and infer that our democracy will crumble if wiretapping is legalized. Such is 
not the case. However, one more democratic safeguard will have been eroded. 
The erosion of rights is easy. Safeguarding them is difficult, but necessary. 

Thus, I pray in the name of our constitutional rights that this Subcommittee 
on Constitutional Rights give its best efforts to defeat any attempt to legalize 
wiretapping. I also pray that the subcommittee do what it can to strengthen the 
legal ban on wiretapping as set out in section 605 of the Federal Communica- 
tions Act. In this hectic moment of scientific advancement, in this hour in 
which we seek to catch up militarily with the most totalitarian nation on earth, 
let us hold out to the world that we here in America still firmly believe in the 
right of privacy, in the right to be let alone, and in the right to exchange 


thoughts freely. 

Mr. Eacieron. I state without reservation that I am opposed to 
wiretapping in any shape or form, with or without court order. In 
Missouri we have no law covering wiretapping one way or the other, 
Senator. 

Mr, StayMAN. Excuse me, but would you identify yourself for our 
record ¢ 

Mr. Eacieron. Oh, I am sorry. My name is Thomas F. Eagleton, 
circuit attorney for the city of St. Louis, Mo. 

We have nothing in Missouri covering wiret: ipping at all. That is, 
we do not have a law which says you must have a court order before 
you Wiretap, nor do we have a law that absolutely forbids wiretap- 
ping. The field is wide open and unresolved. 

Senator O’Manonry. May I ask you to define the circuit attorney 

Mr. EKacieron. As I said in the opening paragraph of my prepared 
statement, Senator, my position is equivalent to the district attorney 
in New York, or State’s attorney in Illinois, or the prosecuting attor- 
ney in Ohio. Prosecutors have different labels. 

Senator O’Manoney. But you are 

Mr. EaGieron. Chief prosecuting 

Senator O’Manonry. Chief prosecuting official for the city of 
St. Louis. 

Mr. Eacieron. That is correct. I hold the position formerly held 
by Senator Hennings, the senior Senator from Missouri. 

Senator O’Manoney. Why don’t you follow in his footsteps? 
You are going somewhere. 

Mr. Eaeieron. If the job is open, I'll take it. 

First of all, the Olmstead case, in my opinion, if decided today, 
would be decided differently than it was back in 1928. I think that 
advanced technology in the field of wiretapping would cause the 
Supreme Court to recognize the fact that there is now, because of the 








*See the article by Prof. Richard C. Donnelly, Comments and Caveats on the Wire- 
tapping Controversy, 63 Yale Law Journal 799, at p. 803 (1954). 
*See Olmstead v. United States, 277 U. S. 438, at p. 479 (1928). 
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widespread use of wiretapping, a violation of one’s constitutional 
rights to be protected against unreasonable searches and seizures. 
The decision was 5 to 4 and hence even close in 1928. Now, of course, 
we don’t always predict courts will overturn their prior decisions. 
For instance, in the baseball case—once baseball was considered purely 
a sport and the Supreme Court so held. But I presume, if the case 
were to be alaciaedk eine again, it would, because of changed condi- 
tions, be considered a business and hence under the antitrust laws. 
Similarly, I think, in the field of wiretapping, it has now reached the 
dignity or, if you will, the lack of dignity, of being an unreasonable 
search and seizure. 

Further, I would like to bring this to the committee’s attention a 
situation which I consider to be most unusual. The district attorneys 
of the United States generally are 100 percent in favor of wiretap- 
ping. I believe there are but two exceptions. The prosecuting attor- 
ney from South Bend, Ind., and I, happen to be the only two dis- 
senters that I know of. 

The district attorney of Brooklyn was a visitor in St. Louis last 
week and appeared on television. The subject for consideration—and 
I was one of the panel of questioners—was wiretapping. A question 
was asked him to the effect that if evidence were turned over to him 
that there had been an interception and divulgance of a telephone 
conversation would he, in turn, pass on such information to the Federal 
authorities for prosecution under section 605 of the Federal Communi- 
cations Act? And he said “No,” because, he said, it was his under- 
standing that Attorney General Rogers and the United States attorneys 
throughout the country had agreed they would not enforce section 
605 of the Federal Communications Act against State law-enforcement 
officials. I consider this to be most unusual and, indeed, most serious. 
I have never heard any prosecutor, on his own, deciding that a given 
law passed by Congress or by the respective State legislatures would 
not be enforced—that because he does not like the given law, he will 
not enforce it. I would certainly suggest to Mr. Slayman or any 
member of this committee that they ascertain from the Attorney Gen- 
eral of the United States or from the United States district attorney 
for the city of New York if he intends to enforce 605. 

Senator O’Manoney. Who made this statement ? 

Mr. Eacteton. The district attorney of Brooklyn. 

Senator O’Manonry. What is hisname? 

Mr. Eactetron. Edward Silver. 

Senator O’Manoney. United States district attorney / 

Mr. Eacteton. No; he is the district attorney for Kings County, 
the county in which Brooklyn is located. He made this statement in 
explanation of the fact that he is continuing to tap wires in New 
York and continuing to divulge conversations, and he does not ap- 
parently expect to be prosecuted by the Federal Government. 

With those two points, the rest of my prepared statement speaks 
for itself. It has been a pleasure to be here; and I want to thank you, 
Senator, and the committee for hearing me. 

Senator O’Manoney. I want to ask you why you have come to the 
conclusion that wiretapping in every form is objectionable and uncon- 
stitutional. 

Mr. Eactieron. I don’t say categorically that it is unquestionably 
‘unconstitutional, because the 1928 Olmstead case, is flatly opposed 
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to me on this question. However, as I pointed out, the Olmstead 
case might be decided differently today. I say that wiretapping is 
practical and certainly many criminals will be apprehended by reason 
of it. And maybe some people will not be apprehended if it is not 
used. But balancing the good derived on the one hand against the 
great dangers to our civil liberties on the other, I do not think the 
practical good outweighs the serious threat to the civil liberties in- 
volved. Therefore, I am in favor of a total and absolute ban on 
wiretapping. 

Senator O’Manonry. In other words, successful prosecution of 
criminals brought about by successful wiretapping is overbalanced by 
the wrong which you think wiretapping would do to innocent indi- 
vidual citizens. 

Mr. Eacteron. That is correct, Senator. That is it, precisely. 

Senator O’Manoney. On what do you base that last point of view? 

Mr. Eacteton. I base it on the record of wiretapping in those States 
that specialize in this matter. We do not, in St. Louis, engage in wire- 
tapping; at least the circuit attorney’s office does not, and the police 
department would not tell me if they did, because they know my 
position in this matter. But it has been brought to my attention in 
some States, especially in New York, that the indiscriminate tapping 
of telephones there has reached very serious proportions. 

Senator O’Manoney. There is an indiscriminate wiretapping going 
on now, you say. 

Mr. Eacuieron. I say in New York State especially. 

Senator O’Manoney. And on what incline of your own do you 
base that ? 

Mr. Eacieron. Conversations I have had with the people in the New 
York law-enforcement field and reports that I have read such as the 
Savarese report. 

Senator O’Manoney. It’s not any personal knowledge of yours. 

Mr. Eacieron. No; I am not a resident of the State of New York. 

Senator O’Manonry. You put yourself in the same position that 
you put Mr. Silver. 

Mr. Eacieron. Mr. Silver happens to be one of the gentlemen in 
New York to whom I have talked, although he does not state that 
wiretapping is indiscriminately used in New York. 

Senator O’Manoney. Yes; he talked about the Department of 
Justice. 

Mr. Eacueton. He had had conversations 

Senator O’Manoney. But it is hearsay testimony. 

Mr. Eacieron. Yes. 

Senator O’Manonry. And so far as you are concerned right now, 
it is hearsay. 

Mr. Eaateton. That is right. I have heard and read about the 
New York situation; I have not seen it firsthand. I have never 
engaged in a wiretap. 

Senator O’Manoney. Have you heard that the New York situation 
arises out of the activity of persons of criminal intent, racketeers 
and the like, and not actively carried on by ethical persons? 

Mr. Eacieron. As I understand it, the indiscriminate use of wire- 
tapping in New York State, is not confined to any one source. It re- 
sults from the activities of various police departments in New York 
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State; and also results from some private wiretappers. The court 
orders that are applied for in New York are infinitesimal when com- 
pared with the total number of taps that apparently go on in the State 
of New York by police department and others who do not take the 
trouble to get or can’t legally obtain a court order. 

Senator O’Manoney. Do you think the police department improp- 
erly uses wiretapping to detect criminals? 

Mr. Eacreron. Well, often they do not bother to get a court order 
which the New York law seems to require. 

Senator O’Manoney. That is not my question. You state that the 
police departments are engaged in indiscriminate wiretapping. Do 
you know whether or not this wiretapping is confined to criminal 
investigations ? 

Mr. Eaateton. Well, I assume that it is their basic purpose. I do 
not allocate to any police department the reputation that they are 
engaging in blackmail or anything of that nature. I must assume they 
think they are engaging in what they consider to be a worthwhile 
endeavor. 

Senator O’Manoney. What sort of police department do you have 
in St. Louis? 

Mr. Eacteron. A large one, about 2,000 members. 

Senator O’Manoney. Is it good, bad, or indifferent ? 

Mr. Eacteron. It is difficult to rate police departments. I think 
ours happens to be an excellent one. 

Senator O’Manoney. Of good character ? 

Mr. Eacteton. I would think so; yes, sir. 

Senator O’Manoney. With ethical standards? 

Mr. Eacieton. Yes, sir. 

Senator O’Manoney. Would you say that they confine this wire- 
tapping to the detection of crime? 

Mr. Eacietron. No; I know of one instance that they did not, 
Senator. 

Senator O’Manoney. One instance? 

Mr. Eacuietron. One instance, yes. That is the only one that has 
been made known to me. As I understand it the police department 
tapped the telephone; line of a bondsman, with no definite purpose in 
trying to catch the bondsman in any type of criminal activity; they 
were just curious as to why he was such a successful bondsman, where 
he got his business, ete. Now, I don’t consider that to be a strictly 
criminal investigative purpose, and I think it is typical of what might 
happen in this field if wiretapping is legalized. 

Senator O’Manoney. And this information was given you by the 
police department ? 

Mr. Eacieton. No; this information came to me from another 
source. The police department had turned this information over to 
another gentleman who showed me transcripts for my edification. 

Senator O’Manonry. What is the position of the other gentleman ? 
Iam not going to ask you to identify him but 

Mr. Eacteton. He happened to be a newspaper reporter. 

Senator O’Manoney. Thank you, very much, sir. 

Mr. Eacieron. Thank you, Senator. 

Senator O’Manoney. Any questions / 

Mr. Stayman. DoT have time for a couple of questions / 
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Senator O’Manoney. Yes; you have time. 

Mr. Starman. Mr. Chairman, may we put in the record then a 
factual report made by the Savarese committee in New York State 
dealing with wiretapping and eavesdropping ? 

Senator O’Manoney. The record may be received. 

Mr. StaymMan. Thank you, sir. 

Senator O’MaHoney. Do you want it in file or in the report? 

Mr. Starman. In the appendix of the record of these hearings, 
because it deals with the facts. 

Senator O’Manoney. It is so ordered. 

Mr. StayMAN. And then one question to Mr. Eagleton, asking his 
opinion. 

Mr. Eagleton, do you agree with this language in the dissent of 
Mr. Justice Brandeis in the Olmstead cs ase, decided in 1927, reported 
(277 U. S. 438); this language appears at page 478: 

The protection guaranteed by the amendments is much broader in scope. 
The makers of our Constitution undertook to secure conditions favorable to the 
pursuit of happiness. They recognized the significance of man’s spiritual nature, 
of his feelings and of his intellect. They knew that only a part of the pain, 
pleasure, and satisfactions of life are to be found in material things. They 
sought to protect Americans in their beliefs, their thoughts, their emotions, and 
their sensations. They conferred, as against the Government, the right to be 
let alone—the most comprehensive of rights, and the right most valued by 
civilized men. 

Do you agree with ~~ sentiment ? 

Mr. Eacueron. Yes; I do. As a matter of fact, the concluding 
paragraph of my prepared statement refers to the right to be let alone; 
and I think probably that my thoughts on this were derived initially 
from reading Justice Brandeis’ dissent. I concur with it completely. 

Mr. StayMaNn. I have no further questions. 

Senator O’Manoney. Thank you, sir. 

Mr. Eacuieron. Thank you, Senator. 

Senator O’Mauoney. The committee will now stand in recess, at 
the call of the Chair. And my apologies to Mr. Hogan. 

(Whereupon, at 12:05 p. m. Thusday, May 22, 1958, the committee 
recessed, subject to the call of the chairman.) 


(The following material was furnished to the subcommittee by 
Anthony P. Savarese, Jr., chairman, and Howard F. Cerny, counsel, 
of the State of New York Joint Legislative Committee on Privacy of 
Communications and Licensure of Private Investigators :) 
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LETTER OF TRANSMITTAL 


To: The Hon. W. Averett Harriman, Governor of the State of 
New York: 


The Senate and Assembly of the State of New York: 


The Joint Legislative Committee to Study Illegal Interception 
of Communications, created February 22, 1955, and extended by 
joint resolutions of the Senate and the Assembly to March 31, 1956, 
herewith submits its report. 


ANTHONY P. SAVARESE, JR., 


Chairman 
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FOREWORD 


Early in 1955 two sensational news events in New York focused 
the attention of the public and of the Legislature on the subject 
of telephone wiretapping and on the general subject of electronic 
eavesdropping, of which wiretapping is the most conspicuous part. 

One of these events was the unsolved murder of the shady 
financier, Serge Rubinstein. It was widely reported, during the 
investigation of this murder, that Rubinstein had made a practice 
of tapping the telephones of his business rivals. It was also 
reported that Rubinstein had placed a portable radio transmitter 
and microphone in a young woman’s apartment so that the sounds 
made therein were heard and recorded in a private detective’s 
automobile outside. This story about the transmitter we were able 
to verify. 

The second event was the revelation that a raid had been made 
by police and telephone company agents on an apartment in East 
55th Street, Manhattan, which was devoted to wiretapping on a 
wholesale basis, for private purposes; that news of this raid had 
been withheld; and that no arrests had been made. The District 
Attorney investigated and as of 10 months later this had resulted 
in pleas of guilty by corrupted telephone company employees and 
in the conviction of a major defendant—the lawyer John G. 
Broady—on 16 counts of wiretapping, conspiracy, and possession 
of wiretapping equipment, for which he was sentenced to serve 
from two to four years.! But as of February 1955 all of this was 
but a lurid, scandalous mystery. 

These two incidents created a furor in the publie prints. Both to 
the press and to the Legislature they assumed a significance which 
went far beyond their own individual importance. In this century 
of wars and tyranny any alert citizen is aware that there has been 
a vast increase of spying and counterspying and that the sciences 
of electronics and sound recording have greatly multiplied man’s 
capabilities in such activity. The questions arose: How does all 
this affect the rights and protection of the individual citizen? 
Are present laws adequate to protect our privacy from invasion? 

As a result the Legislature created the Committee which now 
presents this report: the Join: Legislative Committee to Study 
Illegal Interception of Communications. 

As it turned out, our Committee’s choice of name was not alto- 
gether appropriate. As legislators we could not ignore invasions 
of personal privacy which, however reprehensible, are now entirely 
within the law. Indeed, the most significant phases of this report 
will deal with vacuums in the law of New York, together with 
certain interpretations of existing law, which permit clearly 
obnoxious practices to be quite ‘‘legal.’’ 


1 Broady was received in Sing Sing Prison on January 13, 1956. On March 1 
he was released, pending appeal, on a certificate of reasonable doubt signed 
by Supreme Court Justice George Tilzer. 
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For instance, remarkably small short-wave radio transmitters are 
now produced, which were designed and made for purposes of 
military intelligence, counterespionage, and criminal investigation. 
We have established that such instruments have fallen into the 
hands of private persons and been used for personal spying. 

There is no State law to govern the abuse of such devices. A 
man may place in your home or office a microphone, with wire or 
radio transmitter, and record secretly everything that is said there. 
In doing so he may commit trespass, or perhaps unlawful entry. 
But in picking up and overhearing your conversation without 
your knowledge, he is violating no law of New York State. 

It is important that the 1955 concern over electronic eavesdrop- 
ping was directed toward the practices of private persons. For 
many years wiretapping has been hotly debated, primarily as a 
question of public law enforcement policy—the use of tapping by 
police and prosecutors and the admissibility of evidence thus 
obtained. Discussions of wiretapping almost always dissolve into 
arguments over this public phase of the subject, with resultant 
neglect of the other important phase—the nasty business of private 
eavesdropping. This phase cries out for legislative attention, and 
it is with this that the present report is first concerned. 

The two phases have important legal distinctions, and for pur- 
poses of clear thinking, this Committee has found it necessary to 
consider them separately. We have also studied the procedures of 
police and district attorneys in wiretapping, and we shall have 
legislative recommendations to make. This phase of our inquiry 
will be dealt with in the latter part of this report. 

All the practices we have been studying have one essential act 
in common: secretly to overhear private conversation, or to record 
such conversation for the purpose of overhearing. 

In olden times such secret listening was the offense of the eaves- 
dropper, who must lurk within earshot to effect his purpose. Today’s 
secret listener may be tapping a telephone from miles away, or may 
record the confidential communications of others by simply hiding 
a microphone. The wrong is the same, but is aggravated by the 
efficiency of modern instruments. 

This Committee finds that electronic eavesdropping, particularly 
wiretapping, has been a lively, active, lucrative private business 
within New York State. We recommend that eavesdropping be 
legally redefined to include modern practices, and that these be 
entirely outlawed, except as specifically recognized by the Consti- 
tution of the State for purposes of investigating crime. 
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PART I 


EAVESDROPPING AND THE LAW 


Any evaluation of the facts brought out by this inquiry must 
be based on an understanding of present law and of the fundamen- 
tal nature of the acts with which we deal. What is eavesdropping ? 
What is the law on wiretapping? There has been much talk about 
the invasion of privacy through the secret recording of voices. 
What is the right of privacy, if it exists in this connection? Let 
us get down to the elements of the subject, before we deal with 
revelations of fact. | 

Man’s first means of communication was his own voice. His 
first means of interception was the human ear. With these he got 
along for many thousands of years. Except for an occasional 
purloined letter, interception of communications was purely the 
work of the eavesdropper. 

In old English law, the eavesdropper was rated a nuisance, 
along with gypsies, idlers, the common scold, and the disorderly 
house. In Book IV, Chapter 13, of his Commentaries, the great 
18th Century jurist, Blackstone, defined the offender thus: 


‘*(6) Eavesdroppers, or such as listen under walls or windows 
or the eaves of a house to hearken after discourse, and there- 
upon to frame slanderous and mischievous tales, are a common 
nuisance and are punishable at the court-leet ; or are indictable 
at the sessions, and punishable by finding sureties for their 
good behavior.’’ 


In today’s Penal Law of New York State we find that section 721, 
under the title ‘‘Eavesdropping,’’ classified as disorderly conduct, 
declares as follows: 


‘*A person, who secretly loiters about a building, with intent 
to overhear discourse therein, and to repeat or publish the same 
to vex or annoy or injure others, is guilty of a misdemeanor.”’ 


This section is obviously an inept 19th Century attempt to 
modernize Blackstone. Lawyers recognize that this seemingly 
simple sentence contains so many elements of proof that it would 
be impossible to convict anyone under it. It has been a dead letter 
of the law, though we still recognize the principle as sound. 

The invention of the telegraph in 1844 and of the telephone in 
1876 ushered in a new era, the dawn of what might be called the 
Age of Communications. And in the 19th Century the Legislature 
was not laggard in acting. In 1845 it enacted a law protecting 
telegraph lines from damage—along with piers, abutments, buoys. 
In 1892 the Legislature amended this section (in what is now 
Article 134 of the Penal Law on Malicious Mischief, section 1423, 
subdivision 6) to make guilty of a felony any person who ‘‘shall 
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unlawfully and wilfully cut, break, tap or make connection with 
any telegraph or telephone line, wire, cable, or instrument, or read 
or copy in any unauthorized manner any message, communication 
or report passing over it, in this state.’’ 

This passage of 1892 law, unchanged and still classified along 
with damage to water mains and sewer pipes, remains our State’s 
basic law on private wiretapping today. Plainly the Legislature 
then had the telegraph more in mind than the telephone, and 
protection of property as much in mind as protection of privacy. 
At any rate, this was the germ of our present concern with inter- 
ception of communications. 

Two other sections of law later gave strength to the concept of 
privacy. Section 552 of the Penal Law, dating to 1881, makes it 
a crime to obtain knowledge of a message by connivance with a 
telephone or telegraph employee. In 1949 section 552-a was added, 
making it a crime to possess any wiretapping device in circum- 
stances evincing an intent to use it illegally. In signing this act, 
Governor Dewey expressed some doubt as to the legal necessity 
for it, but welcomed it as a declaration of policy against private 
wiretapping. 

Together, these three sections constitute the statute law of the 
State on interception of communications. Notably they are limited 
to the telegraph and telephone. Nowhere in the law do we find any 
recognition of the interception of conversations by such newer 
means as microphones and tape recorders. 

The most interesting fact about the wiretapping law is that 
until the sensational Broady case in 1955 it has never been effec- 
tively enforced. Years ago in an upstate county a bookmaker 
pleaded guilty of wiretapping in order to avoid prosecution for 
other offenses. Thirty years ago, we find, the Court of Appeals 
affirmed the conviction of one Anthony Senes, found guilty in 
New York County of violating section 1423, subdivision 6, and 
sentenced to serve from one to two years. Senes was a private 
detective, caught tapping the wire of one of two business concerns 
engaged in litigation. And that, except for three abortive attempts 
at prosecution in 1949, is the entire record of law enforcement 
against private wiretapping in New York State prior to 1955. 

Certain reasons for the scarcity of prosecutions are quite 
apparent. First, there have been very few complaints. The act of 
wiretapping is itself secret; the victim probably never learns of 
it unless the tapper has obtained information which the victim 
would prefer to conceal. The whole subject has overtones of 
blackmail, and it is often more discreet to accept a divorce in 
Reno than to have a scandal in New York. Furthermore, the 
discovery of a wiretap, or ‘‘ unauthorized connection,’’ is ordinarily 
made by an agent of the New York Telephone Company itself, and 
the telephone company has never been known to press a criminal 
complaint against a wiretapper. The company has agents to go 
after coin box thieves, but as to wiretapping, it insists its men are 
not policemen. The company strongly expresses its opposition to 


all wire tapping, but even more, it appears to deplore all publicity 
connected therewith. 
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But in the year 1949 there were three attempts in New York 
City to prosecute wiretappers, all most significant in the develop- 
ment of the law. Early in the year, wiretappers were caught 
trying to tap the telephone of the Borough President of Manhattan. 
In the course of this incident a well-known former police wiretapper 
added to the public uproar by escaping from custody through the 
ladies’ room window at City Hall, where he had been questioned 
by the Mayor himself. Prosecution failed in this case because the 
raid was made before the wiretap had been physically connected. 
As a result the Legislature quickly enacted the new section 552-a 
of the Penal Law, putting possession of wiretapping devices in 
the same category as possession of burglar’s tools. 

Also in New York County in 1949 there was a prosecution for 
wiretapping in a case involving the telephones of the Kings County 
Buick Company. This resulted in an acquittal because directors 
of the company had authorized the tap to check on the inordinate 
number of new cars which were said to have been allotted to gang- 
sters. In this case and in the preceding investigation a central 
figure was the same lawyer, Broady, who figures in the 1955 prose- 
eution. He was already notorious as a wiretapper. 

More important than these cases was the Appelbaum case in 1949, 
which became the controlling wiretapping case among the reported 
decisions of our appellate courts. (See Appendix A.) This is the 
only court decision interpreting our State law on wiretapping. 
It is under this controlling interpretation that wiretappers operate 
openly and claim that they are within the law. 

In this case a Mr. Appelbaum of Brooklyn sued for divorce. 
His evidence was partly based on recorded taps made on his own 
home telephone, made by Robert C. LaBorde, a well-known elec- 
tronics technician and wiretapper. The trial justice in this case 
sent the record to the Kings County District Attorney, and his 
office obtained convictions for wiretapping against Appelbaum and 
LaBorde under section 1423. These convictions were reversed by 
the Appellate Division of the Supreme Court, Second Department, 
which dismissed the indictments. The decision was affirmed by the 
Court of Appeals and the defendants went free. 

The Appelbaum decision held that the telephone subscriber has 
a paramount right to protect his telephone from use by other 
people against his interests, personal, household, or marital, and 
therefore Mr. Appelbaum had a right to have his own wire tapped— 
a right superior to the privacy rights of those he permitted to 
use his phone. 

This Appelbaum case, which is in effect the present law, is the 
key to the practice of private wiretapping in this State. Under 
it wiretapping specialists have openly offered their services. They 
represent their activities to be entirely legal, though in a number 
of instances we have shown such wiretap incidents to be clearly 
felonious. In other instances it is almost impossible to determine 
just who is the subscriber who is entitled to tap his own telephone. 
Under this decision as it stands, the situation is thoroughly con- 
fused. But it is clear that the wiretappers will continue to regard 
it as a license to operate. Legislation is certainly indicated, and 
we shall have more to say on this subject. 
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The foregoing summarizes the present law of New York State 
insofar as it concerns private eavesdropping, but this discussion 
would not be complete without reference to certain widespread 
misconceptions of the law which continually arise to plague our 
thinking on this subject. 

One of these is the status of wiretapping under the constitu- 
tional amendment adopted by the Constitutional Convention of 
1938 and ratified by the people. This part of the Bill of Rights 
is commonly thought to declare the policy of the State on wiretap- 
ping generally, but it actually has nothing to do with the crime of 
wiretapping by private persons. It relates solely to protection of 
the people from the State and law enforcement officers. 

Early in the days of the telephone the New York City police 
began wiretapping for the detection of crime. The practice seems 
to have been well established by the turn of the century, though 
never formally sanctioned by statute or constitutional law. Dur- 
ing prohibition both Federal and local officers used wiretapping 
very extensively to combat the growing power of the underworld, 
and by the 1930’s the practice had aroused strong opposition 
among those who claimed it violated civil liberties. In the Con- 
stitutional Convention of 1938 an attempt was made to outlaw 
wiretapping, but was so strongly opposed by law enforcement 
officers that the opposite result was obtained. In the amendment 
adopted, wiretapping was given clear legal status for the first time. 

The amendment was added. to the Bill of Rights guarantee 
against unreasonable searches and seizures. To the layman it may 
seem to read backwards. The amendment provides: 


‘“‘The right of the people to be secure against unreasonable 
interception of telephone and telegraph communications shall 
not be violated, and ex parte orders or warrants shall issue 
only upon oath or affirmation that there is reasonable ground 
to believe that evidence of crime may be thus obtained, and 
identifying the particular means of communication, and par- 
ticularly describing the person or persons whose communica- 
tions are to be intercepted and the purposes thereof.’ 


Thus was paved the way for the passage of section 813-a of the 
Code of Criminal Procedure, under which orders are issued by 
the courts to permit and regulate law enforcement wiretapping. 

Confusion as to the meaning of these provisions was one of the 
factors in the Appelbaum case. The trial judge cited them, as 
though they had been violated, in his charge to the jury which 
convicted Mr. Appelbaum. The appellate judges unanimously 
found that in doing so the trial judge had committed a reversible 
error invalidating the verdict, because these provisions ‘‘relate 
solely to the sovereign authority and its agencies and not to 
individuals. ”’ 

This distinction is one of the important reasons why we have 
found it desirable to consider private eavesdropping quite sepa- 
rately in this report from wiretapping by public officers. Thus 
we avoid confusion in our thinking. 
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Another widespread misconception which has direct bearing on 
our problems has to do with ‘‘the right of privacy.’’ Obviously 
the practices of eavesdropping constitute invasion of personal 
privacy, and clearly the laws against interception of messages are 
aimed to protect their privacy. In our discussions practically all 
of us have spoken of ‘‘the right of privacy’’ as though it were 
something we all possess as a matter of law. 

“The right of privacy’’ is not mentioned in the Constitution 
and it appears in the statutes only as the titles of Article 5 of the 
Civil Rights Law and of section 50 of that law. This article has 
only three sections. Sections 50 and 51 provide criminal and civil 
penalties for the unauthorized use of a person’s name or picture 
for commercial purposes. Section 52, added in 1952, prohibits 
the broadcasting or televising of any proceedings in which wit- 
nesses are examined under oath. From the legal standpoint, these 
three sections constitute the entire right of privacy as it exists 
in New York today. 

Even though it does not now apply to eavesdropping, this ‘‘right 
of privacy’’ is of direct interest to us in the present circumstances, 
as an example of how the law grows and is adapted to modern 
conditions. The legal concept was first expressed in an article, 
“The Right of Privacy,’’ in the Harvard Law Review of Decem- 
ber 1890 by Samuel D. Warren and Louis D. Brandeis. This was a 
quarter-century’ before Mr. Brandeis became a justice of the 
United States Supreme Court. In this article the authors noted 
that in earliest times the law protected the physical person and 
property, and ‘‘later, there came a recognition of man’s spiritual 
nature, of his feelings and his intellect.’’ Gradually, they argued, 
the scope of legal rights had expanded to include ‘‘the right to be 
let alone.’’ They asserted that ‘‘the term ‘property’ has grown 
to comprise every form of possession—intangible as well as tangi- 
ble.’’ This common law argument was directed, not against eaves- 
dropping, but against the unauthorized publication of personal 
papers and photographs. 

A dozen years later, the Brandeis philosophy became the central 
issue in a major case in the New York State Court of Appeals, 
Roberson v. Rochester Folding Box Company (171 N. Y. 538). 
In this ease the picture of a young girl, Miss Roberson, had been 
used on a label for 25,000 flour containers, without authorization. 
She sued to stop this and collect damages. The Court of Appeals, 
divided 4 to 3, decided against her. Clearly she had been wronged, 
but the Court found the law contained no remedy. 

The Court said that ‘‘an individual’s so-called right of privacy, 
founded on the elaim that he has right to pass through this world, 
if he wills, without having his picture published, his business enter- 
prises discussed, his successful experiments written up for the 
benefit of others, or his eccentricities commented upon either in 
handbills, circulars, catalogues. periodicals or newspapers . 
does not exist in the law and is not enforceable in equity.”’ 

The minority of the court strongly advocated the Brandeis view- 
point, and maintained that the development of instantaneous pho- 
tography presented new conditions which the law should face. 
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Chief Judge Alton B. Parker, for the majority, spoke of ‘‘the 
vast field of litigation which would necessarily be opened up 
should this court hold that privacy exists as a legal right enforce- 
able in equity ...’’ He suggested that the remedy lay in legisla- 
tion, from which ‘‘no embarrassment would result to the general 
body of the law.’’ 

The following year, 1903, the Legislature enacted sections 50 
and 51 of the Civil Rights Law, establishing the right of privacy 
to that extent and that extent alone. The Brandeis view had pre- 
vailed, but only with respect to unauthorized commercial use of 
names and photographs. 

These events of the past have a relation to our problems today. 
The invention of instantaneous communication is of even more 
moment than the invention of instantaneous photography, and has 
raised many more questions of privacy. Of these the law should 
take cognizance. 

The law at its best is the embodiment of human customs and the 
common opinion of men. The mere fact that we have so generally 
assumed that eavesdropping is an invasion of a right of privacy, 
non-existent in New York law, is perhaps the best evidence that 
the law should be expanded to include recognition of it. Our 
concepts have expanded, even as the arts of telephony and elec- 
tronics have expanded. In 1892 it seemed natural to put the 
protection of the telephone company’s lines into the same category 
as the protection of sewer pipes. Today this offends our sense of 
propriety. Wiretapping, and any electronic eavesdropping, have 
taken on new importance, not only in relation to our increased 
capacity to inflict wrong, but also in relation to our expanding 
concepts of the rights of man and the dignity of the individual 
person. 

From the foregoing summary it is clear that the various laws on 
eavesdropping, wiretapping and related matters are scattered hap- 


hazard through the statutes. We propose that they be consolidated, 


modernized, and recodified as a part of the Penal Law with appro- 
priate sections in the Civil Rights Law, the Code of Criminal 
Procedure and the Civil Practice Act. (See Appendix D.) 

In the following section of this report we shall set forth the 
relevant major facts from our inquiry in their relation to legisla- 
tion we shall propose. We shall approach this with the concept in 
mind that it is wrong, by whatever means, to listen surreptitiously 
to what is said in private, and that such invasion of privacy is an 
offense against the people. 


1Georgia statutes against eavesdroppers and Peeping Toms prohibit “invading 
the privacy of persons spied upon.” In the case of McDaniel v. Atlanta Coca- 
Cola Bottling Co., 60 Ga. 92., 2 S. E. 2d 810 (1939), the Court held that the 
installation in a patient’s hospital room of a receiving set which was attached 
to earphones in the room above, by means of which the conversations of the 
plaintiff with her husband were overheard and recorded, was invasion of 
privacy. 
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PART II 


PRIVATE EAVESDROPPING 
The Facts and the Law 


The subject assigned to us was very broad. In the beginning 
this Committee interviewed numerous public officials and launched 
various research projects which, while time-consuming, served to 
educate the Committee and staff. We have heard testimony on 
technical advances in related fields. We made a survey of the 
laws of other states, and discovered that almost no progress has 
been made elsewhere in legislative thinking on this subject. (See 
Appendix B.) 

After we had cut through the surrounding miasma of hearsay 
and sensational generalities, the basic facts about private eaves- 
dropping appeared actually very simple. They are four in number 
and we shall discuss them in this section. In brief, they are: 


1. Wiretapping technique, governed by the physical layout of 
the telephone system, is much the same today as it has always 
been, except for improvements in equipment, and short-cuts 
which on occasion have been made possible by corruption of 
telephone company employees. 

2. Devices for the manipulation of sound and radio waves— 
including microphones, recorders, and short-wave transmit- 
ters—have developed tremendously during recent decades and 
will continue to develop. They can be, and sometimes are, 
used for the same essential purpose as wiretapping—secretly 
to overhear private conversations—but there is no law in 
New York State to govern this abuse. The ancient concept 
of eavesdropping by naked ear has not been modernized to 
cover any eavesdropping by device except wiretapping. 

3. Private wiretapping has been a lively, active business in this 
State, practiced mainly by a fairly limited number of 
specialists. 

4. Most of this wiretapping is felonious, but much has been 
operated openly under color of a court decision known as 
the Appelbaum case. This decision, in effect, holds that a 
telephone subscriber has the right to have his own wire 
tapped; and the wiretappers have taken this as a license to 
eo ahead under less restriction than law officers who require 
the authority of a court order to tap a wire. 


The facts as developed have significance primarily in their rela- 
tion to the law. Indeed, the facts about the law itself are some of 
the most important that have emerged from our study; little 
attention has hitherto been paid to the law on wiretapping except 
by an occasional prosecutor and by attorneys for eavesdroppers. 
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So the following presentation will deal throughout with the facts in 


reference to State law as it is, and as this Committee proposes that 
it ought to be. 


1. Wiretapping Technique 


Simply tapping a wire is very simple for any electrician familiar 
with telephones; any repair man cuts in with his headphones 
regularly as part of his job. Attaching a recording device is only 
a little more complex. But to make a secret tap, such as we are 
talking about, requires a knowledge of the anatomy of the tele- 
phone system, plus certain confidential information about the 
particular phone to be tapped. 

In a rural area this anatomy is very simple, on open poles quite 
exposed to trespassers. In rural areas also, where party lines 
are still used, anyone talking on a telephone is aware that some 
neighbor may be listening. It is in the big cities, where big 
telephone cables run underground, that we have developed the 
concept of telephone privacy. Yet it requires only a few facts to 
understand the vulnerability of this complex metropolitan system. 

Each telephone has its own pair of electrical conductors, which 
is connected to a cable containing many such pairs. This connec- 
tion is made at a junction box, known as a feeder box, bridging 
point, or appearance, in which each pair is attached to exposed 
terminals, identified by number. Each cable has several of these 
bridging points. They vary from large panels in office buildings 
to relatively small boxes attached to walls in back yards. Few of 
these are locked and they are readily accessible for tampering by 
the man who knows what he is about. 

To tap a phone in a big city, the tapper needs to know the 
paw and cable numbers for that phone, and the location of the 
cable’s various bridging points. He can tap at any bridging point, 
or he may merely make a cross-connection to another, unused pair 
in another cable. Then, at some bridging point of this unused 
pair, he can attach his tapping wires at a place where they may 
be easily run to a secret ‘‘plant,’’ in which the earphones or record- 
ing machine can be set up for monitoring all calls on the tapped 
telephone. 

This is a common method of wiretapping, used by private detec- 
tives and police alike. At a public hearing we traced one such tap 
in detail. The phone was in an office building in West 45th Street, 
and its pair made an appearance in a basement in West 46th Street, 
where the tapper connected it to an unused pair. This unused 
pair made an appearance a few doors down the street, in a feeder 
box exposed in a back areaway, from which (along with many 
other similar wires) a twisted black telephone wire was carried 
across the back yard and up to the roof of a hotel in West 45th 
Street, from which it descended through the window of a top 
floor hotel room, where a private detective’s operative listened in, 
just as if he had an extension of the office telephone. 

To install such a tap, it is necessary to know the pair and cable 
numbers and the location of the bridging points for the phone to 
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be tapped. The police, when they have a court order to permit 
wiretapping, get this confidential information directly from the 
phone company. The private wiretapper must get it by subter- 
fuge or by corrupting telephone company employees. Private 
detectives told us that formerly it was quite easy to call certain 
offices of the telephone company, impersonate a telephone service 
man, and thus get the required information, but that this was no 
longer possible, because of the company’s strict security procedure. 
We decided to test this. 

In this Committee’s behalf, a man with telephone experience, 
whom we identify only as Mr. X, made two calls to certain official 
telephone numbers, talking company lingo. Without question he 
was immediately given all the cable, pair, and appearance informa- 
tion needed to tap a certain number. We played a recording of 
these conversations at one of our public hearings. 

From the foregoing, it is apparent that the telephone system is 
vulnerable to tapping, both in its physical layout and in the 
availability of confidential information to the initiated. 

The lawyer Broady, recently convicted, had substituted a short- 
cut for all his basic procedure. By corrupting company employees, 
inside a telephone exchange as well as outside, he had telephones 
tapped at the main frame of the exchange itself, and the connec- 
tions carried through unused pairs to the apartment in East 55th 
Street, where a number of taps were monitored at once. Poaching 
on company lines, this was practically the same as the layout of 
a legitimate telephone answering service. 

All the above practices are determined by the physical layout 
of the telephone company system. They all involve trespass on 
that system, or on the confidential workings of the company. We 
shall propose that the obtaining of confidential information be 
made a crime. Except for the cases in which a subscriber has his 
own wire tapped, the physical violation of company property by 
tapping presents no new problems of law, but only of enforcement. 
The New York Telephone Company has never made use of criminal 
complaint to protect its property or its customers from wiretappers. 


2. Microphones and Related Devices 


As we have pointed out, the law against telephone wiretapping 
dates back to 1892, relatively soon after the introduction of the 
telephone. During recent decades there have been tremendous 
advances in sound reproduction, transmission, and recording, par- 
tieularly related to the microphone and instruments used with it. 

Any microphone, however attached, can be used for purposes of 
eavesdropping—that is, secretly overhearing or recording private 
conversation. And such equipment today is very efficient and 
widely distributed, used for a host of valuable and innocent pur- 
poses in office and home as well as the public entertainment indus- 
tries. But no law whatever exists in this State as to its abuse. 

Although people universally react against the idea of eavesdrop- 
ping, in this field even ethical and moral distinctions lack definition. 
A case in point is the widely publicized Federal court jury proceed- 





exi 


the 
pal 
con 
fab 
rad 
or | 


use 
fall 
bin 
one 
its 

Cor 
Thi 
De} 
it 1 
emi 


apa 


whi 


ial 


ng 
the 
us 
ar- 


of 
ate 
und 
ur- 
jus- 
ise. 
op- 
ion. 


ed- 


WIRETAPPING 283 


ings in a western state, which were secretly picked up by micro- 
phone and recorded. This was done under respectable auspices, 
a research project of the University of Chicago law school financed 
by the Ford Foundation, and was approved by the judge and 
opposing counsel of the case under litigation. The revelation of 
this incident created a national storm of protest. 

The Attorney General of the United States has proposed legisla- 
tion making it an offense thus to invade the privacy of the jury 
room. So far as it goes, this Committee approves of such legisla- 
tion; but it appears to us that the basic wrong lies deeper than 
is here recognized. 

The basic wrong, we suggest, was in the eavesdropping—the 
secret, surreptitious recording of men expressing themselves in 
private. The fact that it was in a jury room aggravates the wrong. 
But we think it would also be wrong thus secretly to record the 
talk in an executive meeting of a legislative committee, or a board 
of directors’ meeting, or any group of men in private. 

In the trial of the wiretapper Broady it appeared that the 
defendant called one day at the office of a client, then departed 
from the office for a while, leaving his brief case there. Returning 
later, he played the client a tape recording of conversations which 
had taken place in the client’s office during his absence—a record- 
ing made in the innocent-looking brief case. He suggested this 
was a good way to obtain information, and assured his client that 
it was entirely legal. The client, an art dealer, did not take on 
this particular service but appears to have been so charmed by 
the idea that he later became a customer for recordings made from 
the tapped telephone of a business competitor. 

We have seen a number of small devices of this sort, the mere 
existence of which has implications of terror. The progress as 
to portable radio transmitters and wire recorders is startling. With 
the use of tiny hearing-aid batteries, transistors and other small 
parts, efficient units have been developed that are remarkably 
compact. We have not seen anything as small as Dick Traecy’s 
fabled wrist radio, but they are getting close to it. An efficient 
radio transmitter or wire recorder may easily be hidden in a room 
or concealed on the person. 

Such devices were designed and originally manufactured for the 
use of military intelligence and counterespionage, but many have 
fallen into the hands of private persons. Some, like military 
binoculars now in private hands, date from wartime. We traced 
one such transmitter to the possession of a private wiretapper, from 
its manufacturer, the Research Products Company of Danbury, 
Connecticut, which represents that it sells only to official agencies. 
This wiretapper obtained his through his intimacy with the Police 
Department of West New York, New Jersey. His messenger picked 
it up and paid for it at the factory, representing himself as an 
emissary from West New York. 

This transmitter, or one like it, was introduced into a man’s 
apartment so that private conversations inside could be overheard 
by private detectives outside. We know of other instances in 
which this has been done. Precisely the same end result is obtained 
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in this way as by the process of introducing a microphone, with 
wire transmission instead of wireless, into a room. And in both 
eases, we point out, the purpose is morally quite the same as the 
purpose of wiretapping—to intrude as an eavesdropper on private 
conversation. Yet, while telephone wiretapping has been a felony 
since 1892, no law has ever been enacted against the other similar 
offenses. 

We made considerable inquiry into methods by which conversa- 
tions can be intercepted, whether on the telephone or not. (See 
Appendix C.) We soon found ouselves exploring the common 
knowledge that vast advancements have been made, within our 
own times, in the art of sound communications. Man has vastly 
expanded the range of the human voice and the human ear and, 
through recording devices, the precision and retention of human 
memory. 

These developments have been the source of vast human benefits. 
The progress in sensitivity of microphones, sound recorders and 
hearing aids has brought these into common use, in the home and 
office as well as in the communications industries. There is nothing 
inherently evil about such things, any more than there is about 
the human voice or the human ear. Evil is introduced when good 
devices are abused, for wrong purpose or intent. The man who 
would have been an eavesdropper skulking under an open window 
in the 18th Century has had his evil potential immensely multiplied. 

The telephone itself is based upon a microphone. Put an extra 
wire in the connection of an ordinary phone and it can become a 
sensitive microphone picking up and transmitting room conversa- 
tions, while it lies in its cradle, apparently innocent. This is a 
technique known to all detectives, private or public, who use elec- 
tronics. All of the technical knowledge and the basic equipment 
needed for electronic eavesdropping are very widespread. Much 
equipment was available as war surplus and the newest component 
parts are widely marketed to electronic hobbyists and hi-fi fans. 

We have seen a number of devices which themselves suggest 
their availability for wrongful use. The tiny radio transmitters 
are a case in point. Yet diminutive radio transmitters, which can 
be made as small as a cigarette pack, are the basis of much of our 
scientific research concerning the upper atmosphere and, indeed, 
for projected explorations of outer space. We have seen compact 
wire recorders, easily concealed on the person or in a brief case. 
We have obtained figures showing the common use by the Nation’s 
telephone companies of an imitation desk fountain-pen set contain- 
ing a microphone, used to overhear conversations between company 
clerks and unaware customers. 

It soon became apparent that any intensive study of electrical 
gadgets would get us nowhere. It would be hopeless to try by 
law to control or prohibit any particular items of equipment. If 
we were to make any sound contribution to penal law, we must 
consider the basic acts concerned, rather than the devices. We 
must, as in all penal law, get down to the question of purpose 
and intent. And we must be aware that we are venturing into 
a frontier of morals and ethics hitherto uncharted in the law. 
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In this venture our points of departure must be the oldtime law 
against eavesdropping and the 1892 statute against wiretapping. 
In that 1892 law the Legislature did not waste words about privacy 
or intent. It simply made it a crime to tap a wire and read or 
copy any message on that wire. Clearly it was thinking mainly 
about the telegraph, but included that relatively new device, the 
telephone. Clearly also the basic offense against which the Legis- 
lature was striking was the secret interception of other people’s 
communications. 

Secrecy, the surreptitious use of all these electronic devices, is 
the basic element of all the acts we are considering. (We like the 
word ‘‘secret’’ for its simplicity, but the word ‘‘surreptitious’’ 
varries a more active meaning of stealth, and therefore we shall use 
it in this discussion.) Breaking the subject down still further to 
fundamentals, we find that there are two basic acts involved: 
(a) surreptitiously overhearing; (b) surreptitiously recording. We 
shall consider them separately : 


(a) Surreptitiously overhearing. This is eavesdropping, the 
basic offense in wiretapping, and is the use of a microphone 
to pick up the conversation of people without their knowledge. 
We believe the quality of this act will be universally recog- 
nized as having felonious character. We intend to propose 
outlawing such eavesdropping entirely. As to officers of the 
law, if they must use microphones or secret radio transmitters, 
they should do it only as they are permitted now to do wire- 
tapping—with court permission. 


(b) Surreptitiously recording. Because automatic sound 
recorders are often used as a means of overhearing, that is, 
as an adjunct of eavesdropping, confusion of thought arises. 
This confusion crops up in every discussion of the subject; it 
has been one of our difficulties in drawing legislation. A 
difference of opinion has developed in Federal Court inter- 
pretations of law. We submit that a specific wrong is 
committed by the man who secretly listens or overhears a 
conversation to which he is not a party; a quite different act 
is committed by a man who makes or authorizes a secret record- 
ing of a conversation to which he is a party. To make such 
a secret recording may be repulsive, unethical, or immoral; 
we have been urged to propose legislation against it. But 
any such legislation, if it is proposed, should distinguish 
between this act and the act of eavesdropping, secretly listening. 


As to eavesdropping, we have made this Committee’s attitude 
clear. The matter of recording needs further discussion. 

The difference between the two is illustrated in two points from 
the Broady trial. We have already mentioned the occasion when 
Broady left a brief case recorder in an office, to record conversa- 
tions taking place in his absence; this is a clear case of using the 
recording machine for eavesdropping. In another instance, it 
appears that an operative for Broady went out with a recorder, 
similarly concealed, and interviewed certain witnesses. Informa- 
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tion thus recorded, secretly, helped win a case without trial. Such 
a practice rubs us the wrong way, it seems unsporting, to say 
the least; but it is clearly a different act from the first instance of 
secret recording. 

The Federal law against wiretapping is a few words in section 
605 of the Federal Communications Act, which forbid the inter- 
ception of any wire message without the authorization of the 
sender. The Federal courts have held that in a telephone con- 
versation each participant is both a sender and a receiver; and a 
recording made of such a conversation has been regarded as an 
interception. Eavesdropping and recording are thus bracketed 
together. Hence the requirement, in our Public Service Commis- 
sion and F.C.C. tariff schedules, that a recorder attached to a 
telephone emit a ‘‘beep’’ tone every fifteen seconds, as notice that 
it is working. 

The possibilities for confused thinking here are obvious, but 
should be avoided. This committee does not like secret recording. 
It may be a violation of confidence, or unethical, or reprehensible 
to record a person’s voice without his knowledge. It arouses 
indignation, but we have been unable to draw a clear line, without 
exceptions, at which it might become criminal. This may be a 
point at which equipment has outstripped ethics. We raise the 
question, and invite the attention and discussion of others as to 
the problems involved and legislation which might be proposed. 


1 There is disagreement in the Federal courts as to the meaning of the word 
“intercept” in section 605 of the Federal Communications Act. As to wire- 
tapping and related matters, the key sentence of this act says “no person not 
being authorized by the sender shall intercept any communication and divulge 
or publish” its existence or contents. The Courts of Appeals in the 2nd and 
éth Circuits have interpreted this differently, when one party to a telephone 
conversation consented to a recording. The difference arose under the Federal 
rule that evidence illegally cbtained is not admissible. 

In the case of United States v. Yee Ping Jong, 26 F. Supp. 69 (D. C. Pa, 
1939), the defendant appealed a Federal narcotic conviction, contending that 
recording of a conversation between himself and a Treasury informer was 
improperly received in evidence. The informer had made the call at the direc- 
tion of a Federal officer. In overruling this contention the Court held that 
such a recording was not an “interception” as contemplated by section 605, 
This decision was cited approvingly in United States v. Sullivan, 116 F. Supp. 
480 (D.C. D. C. 1953), where the Court held that a Federal agent who listened 
to the conversation of the defendant and an informer with the latter’s consent 
was not “wiretapping.” A similar result was reached in United States v. 
Pierce, 124 F. Supp. 264 (D. C. Ohio 1954), aff'd without opinion 224 F. 2d 281 
(6th Cir. 1955) (Federal officers listened over telephone extension with con- 
sent of the informer.) Accord: Flanders v. United States, 222 F. 2d 163 (6th 
Cir. 1955). 

A contrary result has been reached in the Circuit Court of Appeals in 
New York, Judge Clark dissenting, in an opinion written by Judge Learned 
Hand and concurred in by Judge Augustus N. Hand. The Court held that the 
act of an F. B. I. agent who recorded telephone conversations upon a machine 
attached to a telephone extension, with the consent of one of the parties to 
the conversation, was nevertheless an interception, and within the prohibi- 
tion of section 605. United States v. Polakoff, 112 F. 2d 888 (2d Cir. 1940) 
cert. denied, 311 U. S. 653 (1940). Similarly it has been held that the record- 
ing of a telephone conversation by one of the parties was a violation of section 
605, requiring that evidence obtained thereby be suppressed. United States V. 
Stephenson, 121 F. Supp. 274 (D. C. D. C. 1954). 
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3. The Wiretappers 


Early in our inquiry we undertook a survey, by questionnaire, 
to determine how much electronic devices were used by the licensed 
private investigators of this State, who number more than 600. 
It soon became apparent that wiretapping and electronic devices 
were not used by most private investigators, but were specialties 
of a limited number in the field. 

Any general investigation of private detectives would have led 
us far afield. But the most cursory look at the subject could not 
help but reveal that the State regulation of this occupation, for 
many years through many administrations, has been very limited, 
to say the least and that the qualifications of character and responsi- 
bility required are of a most rudimentary sort. Almost anyone who 
has a certain amount of experience in the field and is not an 
ex-convict, it would appear, can be licensed as a private investi- 
gator and carry a gun and an official State badge. To be employed 
by such an investigator to shadow other citizens, one need only 
have fingerprints which are not identified with any of the more 
serious crimes. The licensed investigator is required to post a 
$10,000 bond which, on its face is of no protection to the public. 

As a result of our inquiry, the Secretary of State launched a 
study of this matter within his department. Late in the legislative 
session he proposed 15 bills, which have not yet been printed as 
this report is written. 

As to our Committee’s own field, it was clearly impossible to 
take a census of this secretive and often felonious occupation of 
wiretapping. What our staff did do was to concentrate on one 
known wiretapper and his activities. Many witnesses were ques- 
tioned in private. Of these, 15 testified under oath at our public 
hearings with hearsay carefully excluded. We have no idea that 
we exposed the subject completely, but this was a good sample. 
It was a slice of life, a biopsy so to speak, not a complete dissection 
of the subject’s business. The sample was malignant. 

This subject was Charles V. Gris, for 13 years a licensed private 
investigator, State detective badge No. 501. Gris took to the hos- 
pital during our public hearings. The other witnesses included 
former employees, victims, clients. One employee told of partici- 
pating personally in more than a dozen wiretapping cases for Gris 
in a little more than a year. It was an active business. 

Predominantly, these cases involved matrimonial disputes of the 
more messy kind, and were combined with personal shadowing 
and sometimes with divorce raids. In some cases there were 
divorces, in some no evidence was found, in some there were 
reconciliations, in some there were divorces obtained in Mexico 
or elsewhere, in some the tapped information was apparently used 
for coercion in making settlements. We did not concern ourselves 
with these circumstances. Wiretapping itself is a crime against 
the people, and the contents of the messages intercepted is imma- 
terial. In a number of these cases the tapping had not even been 
authorized by the subscriber, to comply with the Appelbaum deci- 
sion. We have sent the public record to the District Attorney. 
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These hearings have all been spread on the record and reported 
in the press, and there is no point in lingering on sordid matters. 
But three cases we presented in detail because of special points 
of interest : 

In one of these a young woman, involved in a dispute with her 
ex-husband, was living in a residential hotel where she had a 
private telephone. Gris rented the adjoining apartment, had the 
telephone tapped through the closet. Also installed was a contact 
microphone on a brass rod, which was inserted in the wall between 
the two apartments to overhear conversations within the young 
woman’s room. An operative was installed in this room to monitor 
and record the young woman’s conversations. 

In another case a man’s office phone was tapped. The tap was 
made in a telephone cable junction box in the basement of an office 
building a block away. It was carried from there through an 
unused pair of conductors to another such box in a back yard. 
From this box wires were carried to the roof of a hotel and down 
through a window into a room on the top floor, where an operative 
had a recording machine. Telephone company employees discov- 
ered this tap and removed it. The operative had been caught, and 
was identified as an employee of Gris, and was taken to his office, 
where the company agent interviewed Gris. But no official com- 
plaint or attempt at prosecution was made. 

In the third case a husband was under surveillance on behalf of 
his estranged wife. In addition to a wiretap there was introduced 
into his apartment a tiny short-wave radio transmitter, with micro- 
phone, which was concealed behind the bedroom curtain; the voices 
picked up by this were picked up in an automobile cruising around 
the block, in order to time a divorce raid. This was one of the 
few instances we identified in which such an instrument was thus 
used. The others were of equally undignified character, but we 
say again that the content of the conversations was immaterial. 

We recognized that there is some human disposition to shrug 
off, or minimize the importance of, such matters because of the 
often shabby character of the participants. We find, however, 
that the arts of the eavesdropper have been employed for or against 
some of the best-known business concerns in America. Gris him- 
self informed us that he had worked in 1955 for two of the coun- 
trv’s major cosmetic companies, and these two incidents were 
explored at our public hearings. 

The first concerned the Revlon Products Corporation, best known 
as the television sponsor of ‘‘The $64,000 Question.’’ Gris was 
employed, through another detective agency, to establish telephone 
surveillance over a company executive who was under suspicion. 
Mr. William D. Heller, comptroller of the corporation, testified 
that in order to do this, a ‘‘bridge,’’ or extension telephone connec- 
tion was set up between the executive’s telephone and the desk 
of Mr. Heller. This installation of an extension was in accordance 
with common telephone company procedure, though it does not 
appear that the suspected executive was informed of it. In Mr. 
Heller’s office the line was connected with an automatic tape 
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recorder secreted in a closet. Gris’s employees regularly changed 
the tapes and turned the recordings over to Mr. Heller. As to 
what was learned from these tapes, we are not informed; and that 
is immaterial. This was a clear case of eavesdropping which, though 
perhaps within the Appelbaum decision, would be outlawed by 
the legislation we will propose. We believe there are sufficient 
other ways to unmask a faithless employee without wiretapping, 
and that no employer has the right to impose on any employee 
a surveillance which might intrude on intimate personal matters. 

The other cosmetics case concerned Raymond Spector, Inc., an 
advertising firm which owns another major competitor in the cos- 
metics trade, Hazel Bishop, Inc. Mr. Raymond Spector, who per- 
sonally controls these companies, testified that in the spring of 
1955 he suspected that telephone lines of his advertising agency 
were tapped, because confidential information had leaked out. This 
caused a furor in his company, where vast sums of money can be 
dependent on being first to launch a new idea. Upon the advice 
of his lawyer, Mr. Spector retained Gris to examine his telephone 
lines, and Gris came to his office one evening, accompanied by Carl 
Ruh, the telephone company repairman who was employed by 
both Broady and Gris to make wiretap installations. Mr. Spector 
testified that Ruh examined the telephones and reported that 
Spector’s personal phone and another had been tapped, and that 
Mr. Spector’s phone had also been ‘‘bugged’’ to act as a room 
microphone. Ruh reported that these taps had been disconnected 
in the hall and the basement of the building at 475 Park Avenue. 
Naturally this produced violent reactions within the Spector organi- 
zation. The matter was reported to the District Attorney by 
Mr. Spector. 

At about the same time that Mr. Spector was testifying before 
this Committee, the State’s witness Ruh was testifying at the trial 
of Broady. Under cross-examination, he stated that in September, 
1954, he himself had installed a tap on the telephone of Raymord 
Spector, which we may take as verification of the diagnosis he 
made to Spector six months later. This twist adds some piquancy 
to the mystery of the Hazel Bishop taps, which we have not been 
able to solve. We do not know who was tapping Raymond Spector’s 
wire or why. The wiretapper Ruh, having pleaded guilty and 
turned State’s evidence, was under control of the district attorney 
and not available to us. It is clear, however, that wiretapping 
outrages are not confined to affairs of marriage and amour but 
have touched high levels in commercial affairs. 

This became even more apparent in the trial of the lawyer-wire- 
tapper John G. Broady. His wiretapping was also heavily weighted 
with matrimonial matters, but more than a third of the cases 
presented at his trial had to do with taps on important business 
offices. There was a tap on the phone of the chairman of the 
Pepsi-Cola Corporation; there were taps on the big drug concerns, 
Bristol-Myers and E. R. Squibb, Inc.; on the Knoedler Art Gal- 
leries. The purposes and results of this eavesdropping are not 
entirely clear, and are immaterial to this discussion. The important 
thing is that wiretapping is not necessarily a small-time matter 
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of nondescript marital disputes but may be a factor in weighty 
matters. Broady collected a fee of $60,000 from one of the business 
clients for which he did wiretapping. 

The Broady trial resulted from the East 55th Street raid, which 
also had much to do with the creation of this Committee. The 
facts surrounding that raid would have made a natural starting 
point for our inquiry. But the grand jury had the matter in 
hand; and our necessary policy was to refrain entirely from intru- 
sion into its investigation. We had a representative at this trial 
daily; and this report is presented in full cognizance of its long, 
explicit record. Here was presented a brazen, arrogant panorama 
of electronic intrusion on privacy, for big money. 

It would be difficult to exaggerate the importance of this case. 
In the 64 years that wiretapping has been a felony in New York, 
only one previous conviction was on the books—that of Anthony 
Senes, the private detective who was convicted 32 years ago of 
tapping a business wire. Broady himself had twice escaped con- 
viction, It is small wonder that the wiretappers had come to regard 
themselves as immune practitioners in a nonhazardous occupation. 
The sentencing of Broady to serve two to four years now introduces 
a new factor of risk. 

The evidence clearly indicates that private wiretapping has been 
an active business, carried on with substantial profit and very 
little risk, because complaints to the authorities have been few and 
prosecutions even fewer. None of this is subject to analysis in 
statistical charts or graphs, but after several months of study we 
feel sufficiently informed to make various proposals which may 
discourage eavesdropping quite as much as the simple prohibition 
against the act itself. 

For one thing, let us consider the purpose of eavesdropping. 
It is to obtain information, often for purposes of negotiation and 
sometimes for evidence in court. To cut down on the profit from 
eavesdropping, we propose that it be made a crime to make any 
use of, or to disclose in any way, any information so obtained. 
This would throw a blunt obstacle in the way of the person who 
seeks to use wiretap recordings as a threat, or as evidence in court. 
And since it would thus be a crime to disclose such information, 
we propose to secure the matter further by excluding such illegally 
obtained evidence from any proceeding. 

While most of our proposals are modifications of the Penal Law, 
we propose that the prohibition against disclosure should be a new 
section of the Civil Rights Law, in the article on the Right of 
Privacy, and that there also be added to this law a provision for 
civil damages for the victim of any person who engages in or 
knowingly benefits from eavesdropping. In many cases the impetus 
for eavesdropping comes from the well-financed defendant who 
seeks to squelch the lawsuit of an impecunious plaintiff. The 
injured parties often have not made complaint because they had 
no redress but criminal action. We believe that the danger of 
civil damages would have had a strong deterrent effect on many 
of the clients of Broady and Gris, including those who subjected 
employees to eavesdropping surveillance. 
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Many of those who have employed wiretappers have been led 
into this by their own lawyers, who have managed to avoid direct 
complicity. We believe the foregoing proposals will discourage 
such lawyers. We would also make it clear that the felony of 
eavesdropping is committed not only by the actual technician, but 
also by anyone who aids, assists, authorizes, hires, incites, or pro- 
cures the act, and that a crime is committed by anyone who know- 
ingly permits premises to be used for that purpose. 

None of these proposals will stop all eavesdropping, any more 
than the laws against murder prevent homicide. But they will 
all, we believe, tend to starve the professional eavesdropper out 
of business so that such services may not be easily procured. 

As to all this, as has repeatedly been indicated, the most impor- 
tant thing is to do away with the rule in the Appelbaum ease, 
with which we shall deal in the next section. 


4. The Appelbaum Case 


The one most significant fact brought forward in this study has 
been the importance of the decision in the Appelbaum case, as a 
source of confusion in law enforcement and of actual encouragement 
to the business of wiretapping. If this interpretation of the law 
remains in effect, we are convinced our other recommendations 
would be futile as an antidote for wiretapping. 

As we have related, Mr. Appelbaum, on advice of counsel, hired 
an agent to tap the telephone of his own home in order to record 
the conversations of his wife and other persons. These recordings 
were used as evidence in court. Mr. Appelbaum and his wire- 
tappers were prosecuted and convicted of violating section 1423 (6) 
of the Penal Law. On appeal the Appellate Division of the 
Supreme Court, Second Department, reversed the conviction and 
by a vote of 3 to 2 dismissed the indictments. This majority opinion 
was upheld without opinion by the Court of Appeals, and is thus 
the controlling law in this State. 

In dismissing the indictments the court unanimously agreed that 
the statute was designed to ‘‘protect the right of privacy of par- 
ticipants to a telephone conversation,’’ but the majority held that 
this right was subordinate to a ‘‘paramount right’’ possessed by 
the subscriber to a telephone, who has ‘‘an absolute right .. . to 
protect the use of his own telephone’’ against uses which would 
damage his business, household or marital status. 

‘‘The act of having his own wire tapped to vindicate these para- 
mount rights is not within the scope of the statute or the objectives 
sought to be reached by its enactment,’’ the Court’s majority held. 
“The statute was enacted to protect a telephone subscriber’s line 
from the act of another person; not to safeguard it from his 
own act.’’ 

This decision was translated by the wiretappers and their attor- 
neys into a rule of thumb to the effect that it is perfectly legal to 
have your own telephone tapped. Thus there came into existence 
the ‘‘legal’’ wiretapper. A pursuit hitherto generally recognized 
as felonious was suddenly clothed in respectability. 
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This Committee resists the temptation to dispute with the learned 
justices the philosophy and logic by which they reached their 
decision and their determination of legislative intent. The plain 
and paramount fact is that, after five years of trial, the results 
of the decision have been deplorable. For example, it permits 
wiretappers to offer their services openly. Also, it ordinarily 
permits a husband to tap his wife’s conversations, but does not 
permit her to tap his—unless she happens to be the subscriber. 

Even if we should accept the doctrine that a subscriber has a 
paramount proprietary right in his own connection to that common 
convenience, the telephone system, we would still be often at a loss 
to determine just who is the subscriber. Confusion on this point 
often exists, particularly in marital cases involving the disruption 
of household relationships. But the wiretappers have not permitted 
this confusion to hinder them. On the contrary, if a person is listed 
in the phone book, they have assumed that he could authorize a 
wiretap on his number. 

Confusion is an advantage to the eavesdropper. If a telephone 
company agent catches a man wiretapping he cannot jump to the 
conclusion that he has found a felon, but must wonder whether the 
tap is ‘‘legal’’ or ‘‘illegal.’” Sound penal law is not based on such 
fine-spun distinctions. They easily create a condition of absurdity. 

The situation under the Appelbaum ease, and in the absence 
of any effective eavesdropping statute, is personified in the char- 
acter of Bernard Spindel, a wiretapper who testified before this 
Committee. Spindel represents a contradiction in terms, a publicity- 
loving practitioner of a surreptitious occupation. Through news- 
paper interviews, newspapers and magazine articles, and testimony 
before a committee of Congress, he has celebrated his own prowess 
and skill at ‘‘electronie eavesdropping.’’ It appears established 
that Spindel gave the New York City Anti-Crime Committee its 
first information about Broady’s wiretapping nest. In a number 
of instances Spindel gave this Committee leads which assisted it in 
its inquiry. Yet, at our public hearing he freely admitted putting 
a contact microphone in a hotel wall to hear what was being said on 
the other side,? but denied participating in Gris’s ‘‘illegal’’ wire- 


* New York has no law against this. The only case on “dictaphone” eaves- 
dropping we can find in the New York court records has to do with a case in 
which the overt act happened in California—the case called In re Wittner. In 
this case two New York lawyers went to California to take testimony prelimi- 
nary to trial. One lawyer found that, in the course of these proceedings, a 
microphone had been attached to the bed occupied by him and his wife, in the 
hotel room where he consulted his client. It was established that the micro- 
phone was connected with the adjoining hotel room, where a private detective 
and stenographer listened in to conversations among lawyer, wife and client. 
Stenographic records of these were provided to the opposing lawyer. The 
complainant in this matter was the Association of the Bar of the City of 
New York in a disciplinary proceeding. The result of this was that the offend- 
ing lawyer was suspended from practice for two years. Our inquiry does not 
show which lawyer won the case involved in the California incident. The cita- 
tions in this case are In re Wittner, 35 N. Y. 8. 2d. 773; 264 A. D. 576; appeal 
denied 37 N. Y. S. 2d. 427; 265 A. D. 806; appeal denied 289 N. Y. 645; 
aff’d. 291 N. Y. 574; motion denied 51 N. Y. S. 2d. 742; 268 A. D. 905 (1942). 
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tap operating in the same room. Spindel boasts of many successful 
microphone installations, and freely admits many ‘‘legal’’ wiretaps. 
In all this he holds himself forth as a proponent of civic virtue and 
the enemy of unlawful wiretappers. His legal distinctions have not 
impressed the ethical sensibilities of this Committee. We believe all 
eavesdropping is bad and should be punished as a crime. 

Readers of the tabloid newspapers will remember the case of 
Weiner v. Weiner which was in their columns a few months ago, 
rather strong stuff for even the most case-hardened readers. Day 
after day the tapped telephone conversations of Mrs. Weiner and 
her gentleman friend were played back in the court room, until the 
trial was suddenly ended by a settlement. Spindel had made these 
taps. by authority of Mr. Weiner. But it developed during the trial 
that Mrs. Weiner had cancelled her husband’s telephone subscrip- 
tion and had taken out a new number in her own name. But the tele- 
phone company continued to use the same pair of conductors for 
the new phone as for the old phone. Spindel’s recording machine, 
attached to the pair as a ‘‘legal’’ tap, continued recording as a 
tap apparently ‘‘illegal’’. 

As it developed in this Committee’s public hearings, Spindel’s 
was only one side of the electronic activity in the Weiner case. It 
appears that Mrs. Weiner retained the wiretapper Gris to act for 
her, and he enlisted the aid of a Miss P., who had been a friend of 
Weiner. He set the telephone in Miss P.’s hotel apartment on an 
induction coil attachment which, without a physical tap, recorded 
the conversations on the phone. The idea was that Miss P. should 
engage Mr. Weiner in conversation and thereby get evidence. This 
was not very productive ana another method was tried. Miss P. 
was wired for sound, so to speak, with a radio transmitter tucked 
inside her girdle. She then engaged Mr. Weiner in conversation 
in a hotel bar, while a private detective elsewhere in the bar under- 
took to record the talk with a radio receiver. It does not appear that 
evidence of va) e was thus obtained. 

This narra.ive of the woes of Weiner, though somewhat more 
complicated than the traditional bedroom farce, is a good dramati- 
zation of problems this Committee has faced. These problems 
involve the clownish amours of people whose conduct often becomes 
quite messy, especially the conduct of the private investigators 
themselves. Yet basic matters of human dignity and privacy are 
involved which are not comie at all. 

The method adopted by Gris and Miss P. in this case, while 
offensive to most of us, would appear to be within the law of New 
York State. And upon analysis we realize, to our own considerable 
dismay, that they would not be outlawed under legislation which 
this Committee proposes for enactment. In each instance Miss P. 
was herself a party to the conversations intercepted and recorded, 
and was not surreptitiously eavesdropping. We are repelled by 
such abuses of electronic equipment but have not found it feasible 
to frame a statute to outlaw them without colliding with the host 
of legitimate uses of such equipment. Such equipment is relatively 
new, not entirely perfected, and thinking on this aspect of our 
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problem has been obscured by other widely debated aspects of 
wiretapping itself. There is no really informed opinion on it, and 
a successful enforceable penal statute cannot be enacted without the 
common support of men. 

As to the wiretap aspect of the Weiner case, however, we see 
little room for difference of opinion. It was clearly eavesdropping, 
surreptitious listening and recording by an interloper unknown to 
Mrs. Weiner and the people who talked with her. The off-again-on- 
again aspects of its legality are a sharp demonstration of the 
absurdities in which the Appelbaum decision has entangled our law. 
We assert again that the Appelbaum decision must be wiped out 
if we are to deal effectively with wiretapping. 

The legislation we propose will make it clear that wiretapping, 
eavesdropping is a serious crime in every circumstance except 
those specifically authorized in the Constitution. 
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PART Iil 


EAVESDROPPING FOR LAW ENFORCEMENT 


As we have already noted, the law enforcement authorities never 
felt themselves bound to obey the 1892 statute against wiretapping. 
From the earliest days of this century, at least, the police have 
used wiretapping as a means of surveillance and crime detection, 
with no objection from the courts. 

In only one instance, so far as we can discover, before the 
1930’s, was there any serious challenge of the police right to do this. 
In the year 1916 there was a scandal about the administration 
of charities in New York City, in the process of which it developed 
that the police had done some wiretapping. Arthur Woods, Police 
Commissioner in the reform Mitchel administration, was haled 
into court for wrongfully obtained knowledge of telephone con- 
versations. Supreme Court Justice Greenbaum, sitting as a 
committing magistrate, dismissed the charges from the bench 
for what he called ‘‘the all-sufficient reason’’ that he had committed 
no crime. (People v. Hebberd, 96 Misc. 617, 162 N. Y. Supp. 80, 
at page 84.) 

Mr. Justice Greenbaum found that the Commissioner’s telephonic 
knowledge was acquired ‘‘solely in his official capacity as police 
commissioner for the purpose of detecting crime, and, in fact, 
resulted in the conviction of a number of individuals.’’ 

During the 1920’s, the Prohibition era, wiretapping by Federal 
and police officers became a very active practice. Meanwhile 
Justices Holmes and Brandeis, in their dissenting Supreme Court 
decisions,’ focused attention on the acceptance of wiretap evidence 
in court as ‘‘dirty business.’’ But it was not until the 1930’s, 
when New Yorkers became intensely conscious of the activities of 
European secret police, that police wiretapping became an intense 


*Prior to the enactment of section 605 in 1934, there was no Federal legis- 
lation which specifically prohibited wiretapping or the disclosure of information 
obtained by wiretapping. The rule of law in the United States courts is that 
evidence obtained illegally may not be received by the courts. 

In 1927 the United States Supreme Court rejected the contention that wire- 
tap evidence was inadmissible under the “search and seizure” provisions of the 
Constitution: Olmstead v. United States, 277 U. S. 438 (1927). This was a 
5 to 4 decision, with Holmes, Brandeis, Butler and Stone dissenting. 

Following the enactment of section 605 of the Communications Act in 1934, 
the Supreme Court again considered the question of the admisibility of evidence 
procured as a result of wiretapping by Federal agents, and held that the phrase 
“no person” as used in section 605 comprehended “federal agents” and the 

rohibition against disclosure barred testimony as to the contents of such 
intercepted messages. Nardone v. United States, 302 U. S. 379 (1937). 

This is a question which was involved in the reversal of the conviction of 
Judith Coplon. The Attorney General of the United States is advocating 
legislation to permit the use of wiretap evidence. New York State law, unlike 
the Federal, permits the introduction of evidence illegally obtained. 
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issue here. This was perhaps intensified by some major prosecu- 
tions, with political aspects, in which wiretapping was supposed 
to have figured. Thus official wiretapping became a major issue 
in New York State’s Constitutional Convention of 1938. 

Those who wanted to stop all wiretapping, or to exclude wiretap 
evidence, did not succeed; but there did emerge from the conven- 
tion a compromise which for the first time gave constitutional 
recognition to the practice of wiretapping by law enforcement 
officers, with the implicit requirement that it be regulated by the 
courts. The amendment was adopted by vote of the people over- 
whelmingly in 1838, with bipartisan support. The courts immedi- 
ately assumed responsibility, and in 1942 the Legislature (in 
section 813-a of the Code of Criminal Procedure) set forth the 
rules for official wiretapping under court orders. 

With these two steps New York State moved into an untrod area 
of the law. No other state has such legislation, supervising wire- 
tapping practice. In 1954 the Massachusetts Legislature passed 
the equivalent of section 813-a, to require court orders for police 
wiretapping, but it was vetoed by Governor Herter on the ground 
that it would interfere with the necessary secrecy and speed of 
criminal detection, This serves to emphasize the extent to which 
New York, in response to its own public opinion, has pioneered in 
this matter. It also emphasizes the extent to which this Committee 
has had the responsibility of exploration, in its thinking as well 
as its facts. 


Scope of this Inquiry 


Part II of this report dealt largely with eavesdropping by private 
persons, which was clearly the major concern of the Legislature 
in creating this Committee. In this Part III we are considering 
the practice as related to the work of police and prosecutors. 
This part also falls into two categories: 


(1) the workings of section 813-a, and the change required by 
the broader definition of eavesdropping which we have 
already recommended ; 


(2) the reports and rumors that wiretapping has been used by 
police officers for purposes other than law enforcement: 
i.e., as a means of committing extortion or other crimes. 


1. Code of Criminal Procedure 


In the preceding part of this report we have recommended that 
the definition of eavesdropping be modernized to include the 
surreptitious use of microphones and wiretapping when the 
listener is unknown to or unauthorized by either party to a 
conversation, with an exception in the case of law enforcement 
officers authorized by court orders under section 813-a. This will 
necessitate the addition to section 813-a of provision for the issuance 
of court orders for the use of microphone devices, such as dicta- 
phones and transmitters. 
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Under our proposed definition of eavesdropping, surreptitious 
listening by secret microphone would be a felony as serious as wire- 
tapping. As to the essential evil of the act, we see no distinction 
between the two; nor do we see any distinction between the use of 
the two for essential purposes of criminal detection. Since eaves- 
dropping by microphone has never been prohibited in this State, 
this is one major point in which we are venturing into new law.” 
We believe it has been thoroughly justified by our previous dis- 
cussion. 

At the time when section 813-a was before Governor Lehman for 
signature in 1942, his counsel, the Hon. Nathan R. Sobel, com- 
mented that the bill ‘‘does not impose a criminal penalty for failure 
to obtain an order.’’ Elsewhere, doubt has been expressed as to 
whether a policeman wiretapping without a court order could be 
convicted of a felony under present law. As to this, we shall pro- 
pose no amendment of 813-a; but we point out that, under the 
legislation we shall propose, law enforcement officers are included 
among the persons to be prohibited from eavesdropping without 
the authority of a court order. We believe that this will make it 
clear that a policeman doing illicit eavesdropping, including wire- 
tapping, is as guilty of a felony as anybody else. 

We have expended considerable effort to study the issue of court 
orders for wiretapping under section 813-a, which relates solely to 
procedure. A reading of the statute shows that the matter is left 
almost entirely within the discretion of the Supreme Court justice, 
county judge, or judge of the Court of General Sessions in New 
York County, to whom the application is made. The affidavit upon 
which a law enforcement officer makes application may be a mere 
short affidavit ‘‘that there is reasonable ground to believe that 
evidence of crime may be thus obtained and identifying the particu- 
lar telephone line or means of communications and particularly 
describing the person or persons whose communications are to be 
intercepted and the purpose thereof.’’ These are the bare words 
of the statute. Sometimes the circumstances surrounding the appli- 
cation are detailed, but in many cases the facts set forth are very 
brief and sketchy. As to what extent the judge in each case examines 

*In this matter of use of microphones, the Supreme Court of California 
recently moved into new ground. In the Cahan case (People v. Cahan, 44 A. C. 
461, 282 P. 2d 905—1955) a concealed microphone was introduced into the 
defendant’s home. The Court reversed a rule of long standing in California 
law and held that this microphone evidence should be excluded because the 
introduction of the microphone was a violation of the constitutional provisions 
against unreasonable search and seizure. The Court said it took this action 
“because other remedies have completely failed to secure compliance with the 
constitutional provisions on the part of police officers with the attendant result 
that the courts under the old rule have been constantly required to participate 
in, and in effect condone, the lawless activities of law enforcement officers.” 

*Since 1920 Massachusetts has had a law against eavesdropping, “by dicta- 
graph or dictaphone” or wiretapping, without written permission of the attor- 
ney general or district attorney, “with intent to procure information concerning 
any official matter or to injure another.” When its constitutionality was 
questioned in 1951, the Court held: “This is but a development dealing with a 
modern phase of eavesdropping, which was a crime at common law.” 
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the applicant as to details, there is no available record, none being 
required by the present statute. 

We made this study of procedure in Albany, Broome, Bronx, 
Erie, Monroe, Oneida, Nassau, Niagara, Queens, Rensselaer, Rich- 
mond, Schenectady, Suffolk, and Westchester counties, and we were 
given selected semples of affidavits, with all confidential data elimi- 
nated, by the District Attorneys of Kings and New York counties. 

A similar study of practices in the New York City Police Depart- 
ment met with resistance both from Commissioner Adams and his 
successor, Commissioner Kennedy. 

On May 25, Commissioner Adams refused to comply with the 
Committee’s request for an inspection of affidavits in closed cases, 
omitting the names, telephone numbers and similar data, for a 
limited period. The Committee did not press the matter at that 
time, anticipating that the information sought might be otherwise 
available, and to this end took the testimony of the head of the 
Police Department Legal Bureau, Captain Roose, during July. 
In the meantime, Commissioner Adams resigned, and was succeeded 
by Commissioner Kennedy. 

Commissioner Kennedy also resisted. On October 11, 1955, this 
Committee asked him for access to the papers in closed cases, to 
determine the existing practices, assuring him that ‘‘the Committee 
is not interested in the names, addresses or telephone numbers of 
those whose lines are intercepted nor in the confidential informa- 
tion contained in the affidavits, but the Committee does wish to be 
informed without reservation as to the allegations submitted to 
the Court in the affidavits seeking the orders.’’ 

On November 23 this Committee received a refusal from the 
Police Commissioner on the ground that he was ‘‘lacking any 
specific statutory authority for permitting inspection of these 
papers.”’ 

After additional oral discussions of this matter, the Police Com- 
missioner on January 11, 1956, submitted a proposal to the Board 
of Justices of the Supreme Court, First District, a suggestion that 
he would submit to this Committee ‘‘representative samples’’ of 
affidavits if the justices would consent. (The ‘‘representative 
samples’’ would have been considerably less than this committee 
originally asked for.) On January 24, 1956, the Commissioner 
informed us that the Board of Justices had withheld its consent and 
it would not be possible for him to supply even such a limited 
sampling as the District Attorneys of New York and Kings had 
provided. 

The Police Commissioner’s non-cooperative and dilatory attitude 
was surprising to this Committee. We know of no sound legal 
reason which would justify the Commissioner in refusing to supply 
the information sought by the Committee. We can only interpret 
his request for permission to do so as an obvious attempt to place 
the responsibility for refusal in other hands. 

Parenthetically, it is interesting to note that the Police Commis- 
sioner of the City of New York is the only law enforcement official 
in the State of New York to refuse this Committee the information 
sought. 
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We have no doubt that upon the issuance of a subpoena from 
this Committee (which should not be necessary) he would be 
required to provide the data requested. 

We decided against the issuance of such a subpoena, however. 
The Committee has not the staff or time to engage in litigation over 
such a subpoena, which obviously would be resisted. Further, from 
information obtained in other ways, we are convinced that we 
would thus simply establish what we have already stated as a fact— 
that the information submitted to the Court by the police, to justify 
a court-ordered invasion of privacy, is extremely sketchy. We con- 
sider this fact deplorable. 

Our State, faced with the dilemma of authorizing for anti-crime 
purposes a wiretapping procedure which most people dislike, has 
placed in the courts the responsibility for supervising it and pro- 
tecting our people from unwarranted intrusions on their privacy 
by officers of the law. It is well recognized that, in such discretion- 
ary and confidential matters, the courts in each jurisdiction are 
pretty much a law unto themselves. And, however we may modify 
the procedures, the responsibility under our system must remain 
where it is, in the courts. 

Strong feeling exists within this Committee that there should be 
some way of knowing what is going on at this rampart of our liber- 
ties. Certain modifications of section 813-a have been proposed to 
impose an obligation on our judges for investigation of wiretapping 
applications. In the event the affidavit does not satisfy the judge 
that reasonable grounds exist for the granting of the application, 
and the judge examines the applicant or anyone else he may pro- 
duce, we believe that a record should be kept of such examination. 


This proposal, and others, are set forth in a bill which is offered 
with this report. 


2. Criminal Wiretapping by Law Enforcement Officers 


The charges about private wiretappers which were made in the 
furor of early 1955 have been well substantiated by the facts. At 
the same time it was widely rumored and charged that police officers 
were involved in wiretapping for criminal purposes. Specifically, 
the wiretapper Bernard Spindel set forth in his newspaper articles 
that ‘‘the Big A,’’ a supposed alliance of high police, telephone 
officials, and private wiretappers, had undertaken to control and 
monopolize the business of illicit wiretapping. As a result of leads 
supplied by Spindel, this Committee, at its hearings, uncovered 
evidence of practices on the part of a telephone company special 
agent which might be considered as overzealous efforts to cooperate 
with the police to a degree that might or might not be justified by 
section 552 of the Penal Law. The Committee considered such 
activity far from a ‘‘Grand Alliance,’’ however. 

Based upon the testimony of numerous witnesses, this Committee 
concluded that illegal wiretapping by police has, in recent past, 
been demonstrated to exist in the plainclothes divisions. In the 
absence of complaint or specific leads, the task of uncovering such 
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activities at present is obviously beyond the umited means and 
personnel of this Committee. 

The Committee is supported in this belief by the testimony of the 
Hon. Julius Helfand, now chairman of the State Athletic Commis- 
sion and formerly Assistant District Attorney of Kings County. 
Mr. Helfand was in charge of the grand jury investigation of the 
notorius Harry Gross, in which it was revealed that large numbers 
of policemen were engaged in a racket of protection and extortion, 
involving bookmakers. As a result of that inquiry some policemen 
were convicted, others expelled from the force. As to others, the 
evidence was insufficient for such drastic action. 

Mr. Helfand pointed out that in that investigation it developed 
that there was widespread use of wiretapping by plainclothesmen 
to obtain information on bookmakers in order to extort money from 
them. It may be superfluous to point out that such wiretapping is 
quite different from abuses or shortcuts which an overzealous 
policeman might commit under 813-a for purpose of law enforce- 
ment. We are now talking about the use of wiretapping as an 
incident to the commission of other crimes, such as extortion and 
bribery. 

Mr. Helfand recalled that the Kings County Grand Jury handed 
up a presentment on this criminal use of wiretapping, which resulted 
in the adoption of new police regulations and procedures with 
respect to police wiretapping. 

As to how the question of illegal wiretapping by police, if it 
exists, might be investigated now, Mr. Helfand said: 


‘‘That would be most difficult. .. . It would mean calling in 
whole squads of police, running down their day-to-day records, 
their assignments, and I don’t think it is a job that could 
very well be done unless a grand jury was impaneled for that 
purpose and a whole staff was set up as we had to investigate 
=" 


He pointed out that, besides the grand jury, he had a squad of 
40 rookie policemen, especially trained for the purpose, to help in 
his inquiry. 

Without specific complaints and with a small staff and limited 
time, this Committee has had no occasion to undertake such a drag- 
net operation. Nor is it our function to supersede the regular 
prosecuting authorities. But the wiretapping facts as developed 
in Mr. Helfand’s Brooklyn investigation are sufficiently recent to 
have direct bearing on our consideration of proposed changes in 
law. And they tie in most significantly with the facts as we have 
found them. 

The Helfand inquiry revealed that large numbers of plain- 
clothes policemen were installing wiretaps at will, sometimes with 
eourt orders fraudulently obtained, and more often with no orders 
at all. Many of these plainclothesmen were using wiretap equip- 
ment which was their own property. It appeared that these illegal 
taps were used not for law enforcement, but for criminal purposes 
such as extortion. 
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As a result of this exposure, a number of corrupt policemen were 
thrown off the force, not specifically for illegal wiretapping but for 
other misdeeds. This was salutary. But only the naive would sup- 
pose that those miscreants who escaped this discipline were there- 
upon turned into reformed characters. 

These exposures resulted also in a tightening of police regula- 
tions. Notably, all police applications for wiretap orders are now 
processed through the Legal Bureau of the department, which estab- 
lishes a supervisory control. Yet there are still loopholes which seem 
to us most undesirable. 

For instance, police wiretap equipment is largely under the con- 
trol of a squad in the Bureau of Criminal Information at Police 
Headquarters. Officers out in the districts, when they need wire- 
tap equipment, borrow it from this squad. But there appears to be 
no effective check as to how it is used, and whether it is kept longer 
than necessary. 

Most of the authorized wiretapping done in New York City is in 
the hands of the plainsclothesmen, the same category of police 
involved in the Brooklyn scandal. These squads, devoted to suppres- 
sion of gambling and vice, throughout police history have been the 
ones most grievously exposed to temptation and the pressures of 
corruption. Yet it is these men, armed with court orders and wire- 
tap equipment, who are sent out in precincts throughout the city 
with authority to invade privacy under our Constitution. 

We have gravely undertaken to study the ways in which our 
Supreme Court justices and district attorneys exercise their respon- 
sibilities under section 813-a, to protect the right of privacy. Yet 
there is no practical way of anybedy’s knowing just how these 
plainsclothes wiretappers are doing their job, and whether they 
are keeping their tapping within their legal authority. These are 
the men to whom we entrust the actual responsibility of doing the 
wiretapping, even though corruption has been demonstrated among 
their ranks.* There is a certain absurdity here. 

Let us examine how they work. When a policeman has a wiretap 
order he files it with the telephone company and is informed as to 
pair and cable numbers and bridging points, if he hasn’t already 
obtained them through his own channels; after that, he and his 
partner are on their own. They make a tap, poaching on company 
property, by the procedure previously described, and install a 
‘‘plant’’ for listening, in a basement, a hotel room, a tenement flat, 
or wherever may be convenient. It is a secretive, hole-in-the-wall 
operation, somewhat akin to second-story work. It seems to us 
beneath the dignity of the law and of the processes of the court. 

Those who go out to install such taps from Headquarters inform 
us that they do not take with them the court orders which give 


‘Police Commissioner Kennedy at our public hearing on February 16 took 
exception to this sentence as “group libel,” and pointed out that in 1950, 
after the Gross scandal, all plainclothesmen were transferred. He spoke most 
highly about the character of the present plainclothes for.e. We feel that the 
cuntext makes it clear that we make no present charges against any police- 
man. 
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them their authority. Apparently, with the average building super- 
intendent, all they need to show is a police badge. We are informed 
that the men assigned to the listening post are provided with a copy 
of the order. But here it is apparent that if the listener shows a 
copy of the order to any challenger, he is revealing the ultra-secret 
facts about who is being tapped. And further, unless the challenger 
is a technician who can trace the entire tap, he is utterly unable to 
determine whether or not the number named in the order is the 
line actually being tapped. 

We have a situation here in which, no matter how conscientiously 
a Supreme Court justice may exercise his responsibility in issuing 
an order, the safeguards of the law may be dissipated by acts which 
there is little possibility of detecting. 

We have a remedy to propose for this undesirable situation. It 
is suggested by successful procedure at Rochester, N. Y., where an 
independent company, the Rochester Telephone Co., provides leased 
wire service to the law enforcement authorities when they have a 
court order to tap a wire, so that taps are brought to a convenient 
place. We are informed, that this works efficiently and secretly. 
The system is comparable to an ordinary telephone answering 
service, and to the system which Broady set up in his 55th Street 
apartment for criminal purposes. We are informed that the District 
Attorney of Kings County once had such a setup, but that it was 
discontinued as a high policy decision by high officers of the New 
York Telephone Company. 

We propose legislation establishing such a system for law enforce- 
ment wiretaps in the State of New York, and requiring that law 
enforcement officers tap wires only through this means. With such a 
system, the work of plainsclothes patrolmen can be kept under 
supervision. With such a system, there need no longer be any 
doubt that a crime is being committed if someone is found tapping 
a wire in a back alley or basement of New York or possessing wire- 
tap equipment there. An order of the Court may thus be carried 
out, not in the manner of a sneak thief, but with fitting decorum. 

Officials of the New York Telephone Company, who have already 
put a stop to this practice at the District Attorney's office of Kings 
County, will oppose this proposal.° They have argued with us that 
such a system would make wiretapping so easy that it would get 
out of bounds. We do not regard this argument as necessarily sup- 
porting their view. For one thing, it means that police manpower 
eould be used more efficiently, which is good. For another, it means 
that a more direct responsibility for controlling the number and 
nature of such taps would be placed on our district attorneys, police 


*Mr. Wellington Powell, for the New York Telephone Company, objected 
at our public hearing on February 16 that this proposal would make the 
telephone company a part of the operations of the police. He also argued that 
it would require the company to violate the Federal Communications Act. 
Police Commissioner Kennedy of New York City and Chief Inspector Updike 
of the State Police favored the proposal as a facility for law enforcement, but 
objected to its being exclusively required. This bill was not reported out of 
committee at this session of the Legislature. 
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commissioners and judges. That also is good, particularly if it 
holds this ugly business of wiretapping to a desirable minimum. 

Another telephone company objection is that the proposed sys- 
tem would subject its employees to corrupt pressures for leakage of 
confidential information. We do not regard this as valid, either. 
We believe the telephone company is quite as competent as the 
Police Department to establish integrity of procedure and personnel. 

Except for certain relatively small areas, the New York Tele- 
phone Company holds a monopoly in New York State—a complete 
monopoly in New York City, where the main problem of wire- 
tapping is centered. Such a franchise implies substantial obliga- 
tions, both to its subscribers and to the people of the State of New 
York. We believe its board of directors will appreciate this, and 
is competent to see to it that its officers carry out required functions 
with appropriate efficiency, discretion, and integrity. 

Past experience in this respect has not been entirely happy. -It 
has not been company policy to inform the subscriber if, pursuant 
to a complaint, a wiretap was found on the subscriber’s line. And 
until the past year we know of no instance in which the company 
reported wiretaps to the law enforcement authorities. A notable 
example of the opposite was the instance presented at our public 
hearings, when company employees discovered a Gris wiretap. 

Even more glaring was the incident of the raid on Broady’s 
wiretap apartment. Here a nest of felons were caught, red-handed. 
But the information did not come out for a week. Apparently it 
would have been a dead matter, had not the New York City Anti- 
Crime Committee uncovered the news, from an undetermined 
source. The fact of Broady’s setup was sufficiently shocking. 
Hardly less so was the withholding of the facts by telephone 
company personnel. Among the legislation we now propose is a 
bill making it a crime for telephone personnel thus to withhold 
information from the proper authorities.® 

The foregoing may not seem the best possible character refer- 
ence for the telephone company, as to the responsibility we propose 
to place in it, for leased wire service on wiretaps. But we believe 
that with proper will and attention from the top, and the proper 
selection of trustworthy men, it can do the job. And this entire 
subject of wiretapping for law enforcement involves many difficult 
choices. The Constitutional Convention made a difficult choice 
when it authorized wiretapping under regulation of the courts. 

The choice here lies between a system of leased wires through 
the telephone company, subject to rigid supervision, and the con- 
tinued indiscriminate use of wiretap equipment by plainclothesmen, 
in back alleys and cellars, which no one could strictly supervise. 
We do not find the choice at all difficult. 

*Mr. Wellington Powell at our February 16 hearing objected strenuously 
to this proposal on behalf of telephone company employees. The bill, as 
finally introduced, placed the responsibility on the company rather than 
individuals. It has been reported favorably for passage. 
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RECOMMENDATIONS AND CONCLUSION 


In creating this Committee the Legislature expressed its concern 
over invasion of the privacy of the individual by wiretapping and 
other electronic means of eavesdropping. We find that this con- 
cern was justified. Private wiretapping for priv ate purposes has 
been an active, legal business under the law of New York as it now 
exists, with private detectives openly carrying on a_ nefarious 
trade. Wiretapping by law enforcement officers is now carried on 
through secret procedures, not readily accessible to inquiry, and 
mostly in the hands of plainclothes police squads not susceptible to 
close supervision. We find also that our State law now has no 
prohibition against electronic eavesdropping apart from wire- 
tapping, although dangerous new microphone and radio trans- 
mission devices have been developed to facilitate it. 

We propose to redefine the ancient common law offense of eaves- 
dropping in modern terms, so that: 


(1) it will be clearly a crime for any private person (including 
the subscriber to a telephone) to engage in, authorize, or aid 
in any wiretapping, or to overhear surreptitiously by instru- 
ment any conversation to which he is not a party ; 

(2) it will be clearly a crime for any law enforcement officer to 
engage in either of these acts of eavesdropping without the 
specific authority of a court order; 


(3) it will be a crime to listen to or record the deliberations of 
a jury. 


We propose amendments to the Civil Rights Law, Right of 
Privacy article, providing that a victim of eavesdropping may 
collect civil damages and that it shall be a crime to disclose any 
information gained by unlawful eavesdropping. As a corollary to 
this prohibition against disclosure, we propose that such informa- 
tion also be excluded as evidence. 

We propose that the telephone company be required to provide 
leased wire service connecting wiretaps with the authorized law 
enforcement office, and requiring law enforcement officers to wire- 
tap only by this means. This would limit police wiretaps to lawful 
channels, and make it clear that any person using or possessing 
wiretap equipment in other circumstances would be guilty of crime. 

To carry out these aims we set forth herewith six bills which 
have been drafted for the purpose. Each of these bills is intended 
to assert and assure the individual’s right of privacy, with respect 
to eavesdropping. In brief, they provide: 


One bill would amend the Penal Law by redefining eaves- 
dropping, forbidding it, and punishing all who take part in it. 
This includes wiretapping, but also covers equally vicious 
methods of eavesdropping by other means. It prevents a 
telephone subscriber from authorizing a wiretap on any con- 
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versation to which he is not actually a party. Appropriate 
exemptions preserve the rights of the public in the investiga- 
tion of crime by excepting from the prohibition those law 
enforcement agents who secure legal orders for eavesdropping. 

Two bills would create new sections of the Civil Rights Law 
to make the disclosure of information acquired by eavesdrop- 
ping a misdemeanor, and provide both injunctive relief and 
an action for money damages for those whose privacy is thus 
invaded. 

Another bill would amend the Civil Practice Act to prohibit 
the use of information or evidence obtained by eavesdropping, 
in any action, trial or proceeding, civil or criminal, so that an 
eavesdropper may not profit by his misdeed. Evidence obtained 
pursuant to court order is, of course, excluded from the 
prohibition. 

A fifth bill would require a telephone company to cooperate 
with law enforcement agents operating by court order, by pro- 
viding a direct connection between the line to be tapped and 
the law enforcement headquarters. It would require law 
enforcement officers to use only this means of wiretapping. 
This would eliminate the existing situation in which it is 
difficult, if not impossible, to tell whether a tap encountered 
in the field is legal or illegal. This would also eliminate 
existing delays and difficulties in making taps pursuant to 
order, thus aiding efficient law enforcement. It would also 
place law enforcement wiretapping activity under stricter 
control to the end that abuses, if they exist, may be stopped 
and, in any event, public confidence be established. 

The sixth and final bill would amend the existing section 
of the Code of Criminal Procedure to require court orders for 
eavesdropping by any means. The present statute applies only 
to wiretapping. It also proposes certain additional safeguards 
with respect to the procedure in applying for and in issuing 
orders authorizing eavesdropping by law enforcement agents. 


Up to this point, this report is identical (except for minor 
editorial corrections and certain additional footnotes) with the 
interim report submitted on February 8, 1956. 

For consideration of the draft legislation appended to that 
report, the Committee held a public hearing on February 16, 1956, 
at which 14 interested parties were heard. Salient points of their 
testimony have been introduced as footnotes in this report. As a 
result of this hearing certain amendments were made in the bills 
before they were introduced on February 21 by Assemblyman 
Savarese and Senators MeCullough. Gittelson and Mitchell. 

In general, except for the telephone company’s opposition to 
the proposal that it provide the connections for legal wiretaps, the 
proposed legislation was well received and supported, notably by 
the Hon. Jacoh K. Javits, Attorney General of the State and Mr. 
Whitney North Seymour, for the civil rights committee of the 
New York State Bar Association. 
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There was, of course, opposition expressed against any wire- 
tapping at all, by representatives of the New York State Civil 
Liberties Union and the American Jewish Congress and by Mr. 
Louis Waldman for the Brooklyn Bar Association. This matter, 
affecting the State Constitution, has been considered outside the 
scope of this Committee’s inquiry. 

Three of the six bills have been favorably reported and are 
on the order of third reading in both houses of the Legislature 
as this report is submitted. (In the printed version of this report, 
we shall hope to note their final disposition. ) 

These three bills make great steps in meeting the evils found 
by this Committee. Their major accomplishments are: 


To wipe out the rule in the Appelbaum case, which made it 
legal for a subscriber to have his own wire tapped. 

To modernize the definition of eavesdropping, to include 
not only wiretapping but also the use of microphones or 
‘*dictaphones’’ to overhear conversations to which the listener 
is not a party. 

To outlaw as evidence any matter illegally overheard by 
eavesdropping, a major change in the rule of evidence which 
strikes at the roots of wiretapping. 

To add additional safeguards to the procedure by which 
court orders for wiretapping are issued to law enforcement 
officers and assuring the right of the Legislature to inquire 
into the procedure followed. 


Of the three bills which died in committee, one was the pro- 
posal that the telephone company provide leased wire service for 
authorized wiretaps—strenuously opposed by the company. 

The two other unsuccessful bills merit special comment here. 
They are the two bills expanding the Right of Privacy in the 
Civil Rights Law—by making it a crime to disclose matter obtained 
by eavesdropping and by giving the victim a remedy of civil 
damages against the eavesdropper. These were a most important 
part of our program and received only support, not opposition, 
at our public hearing. Later, however, objections: were raised by 
lawyers for certain newspaper publishers and presented privately 
to the Legislature. We feel that these objections were ill informed 
and ill considered, but there was not time to overcome them. We 
intend to propose these bills again next year, and we feel sure 
the publishers’ fears can be allayed. 


Respectfully submitted, 


ANTHONY P. Savaresk, Jr., Chairman 
FRANK 8S. McCu.uovan, Vice Chairman 
MacNet MircHenni 

Harry GIttTLEsSON 


March 21, 1956. 
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SUPPLEMENTAL REPORT 


On March 2lIst, 1956, the Legislature passed the three bills which, as 
indicated above, had been favorably ‘reported (see pp. 76-82). Thereafter 
certain additional objections were presented to Governor Harriman and on 
April 20, 1956, he vetoed these bills with. the following memorandum: 


“These three measures are related and must be considered together. 
Although they are eminently worthwhile in purpose and the result of con- 
scientious study by the Joint Legislative Committee, I am faced by opposition 
which cannot be disregarded. 


“The District Attorneys Association of New York, the Division of State 
Police and the New York City Police Commissioner have all voiced serious 
objections against the legislation, which they say would hamper them in 
fighting crime. 


“It is important to erect every proper safeguard against infringement of the 
right to privacy. The use of modern devices for wiretapping, without lawful 
authority, is in violation not only of law but of fundamental rights. 


“Unfortunately, these measures were passed as “thirty day bills” so that 
there is no opportunity to try to work out amendments that may be agree- 
able to the agencies concerned with law enforcement. 


“I cannot approve legislation which, in my opinion, will weaken the 
powers that are presently enjoyed by the officials who are trying to cope 
with racketeering, the illicit narcotic traffic and other serious crimes. At 
the risk of sacrificing, for the time being, the additional protection of the 
rights of privacy which statutes such as these would afford to all of us, 
as citizens, I must defer to the greater requirements of the law enforcement 
authorities. 


“In considering this question, there is another aspect of the bills to which 
I must call the attention of the Joint Legislative Committee. Obsolete pro- 
visions which were written into the law many years ago, long before eaves- 
dropping had grown into wiretapping and its related practices, have been 
included in Assembly Bill, Introductory Number 3729. While some of the 
old provisions have been repealed, some have been retained. The proper 
functioning of our newspapers may be affected. This may have been due 
to inadvertence, but in any event, it is clear that the bill needs further study 
and revision. 


“The freedom of the individual is inextricably linked with the freedom 
of the press and with the effective performance of duty of those who safe- 
guard law and order. New legislation, to be acceptable to the people, must 
protect all of these.” 


The action of the Governor is, of course, disappointing to the Committee. 
However, we see in the message an approval of the purposes of our proposals, 
and an invitation to reword the language to overcome various unspecified 
objections emanating principally from law enforcement officials. 


We acknowledge with appreciation the compliments which Mr. Harriman 
has paid to the Committee. And at the first opportunity we shall invite the 
objectants to state to this Committee the objections which they have presented 
to the Governor. We have high hopes that thereby a satisfactory under- 
standing may be reached in time for constructive legislation in 1957. 


April 23, 1956 Respectfully submitted, 


ANTHONY P. SAVARESE, JR., Chairman 
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APPENDIX A 


EXISTING CONSTITUTION, STATUTES AND CASE LAW ON 
INTERCEPTION OF COMMUNICATIONS 
IN NEW YORK STATE 


New York Constitution (Article 1, Sec. 12) 
Security Against Unreasonable Searches, Seizure and Interception 


The right of the people to be secure in their persons, houses 
and effects, against unreasonable searches and seizures, shall not 
be violated, and no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing the 
place to be searched, and the person or things to be seized. 

The right of the people to be secure against unreasonable inter- 
ception of telephone and telegraph communications shall not be 
violated, and ex parte orders or warrants shall issue only upon 
oath or affirmation that there is reasonable ground to believe that 
evidence of crime may be thus obtained, and identifying the 
particular means of communication, and particularly describing 
the person or persons whose communications are to be intercepted 
and the purpose thereof. 


Penal Law, Section 552 
Divulging Contents of Telegraphic or Telephonic Messages 


A person who: 


1. Wrongfully obtains, or attempts to obtain, any knowledge 
of a telegraphic or a telephonic message by connivance with a 
clerk, operator, messenger, or other employee of a telegraph or 
telephone company; or 

2. Being such clerk, operator, messenger or other employee, 
wilfully divulges to anyone but the persons for whom it was 
intended, the contents or the nature thereof of a telegraphic 
or telephonic message or dispatch intrusted to him for the trans- 
mission or delivery, or of which contents he may in any manner 
become possessed, or occupying such position in a telegraph office 
shall wilfully refuse or neglect duly to transmit or deliver mes- 
sages received at such office, except when such telegraphic or 
telephonic message or dispatch is in aid of or used to abet or 
earry on any unlawful business or traffic, or to perpetrate any 
eriminal offense, and when it shall appear that any offense at law 
or unlawful business or traffic is being carried on or conducted in 
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whole or in part by means of a telegraphic or telephonic message 
or dispatch, it shall be the duty of any corporation or employee 
having knowledge of the same, to withhold such dispatch from 
delivery, and to further furnish to any public officer whose duty 
it is to prosecute any offense at law so aided and abetted, all infor- 
mation in their possession, relating to said unlawful business or 
traffic; and to further assist in the identification of any person 
aiding or abetting in or conducting any such unlawful business or 
traffic; and any violation of this section, or refusal or neglect to 
furnish information as provided hereinbefore, is punishable by a 
fine of not more than one thousand dollars or by imprisonment 
for not more than two years, or by both such fine and imprisonment. 


Penal Law, Section 552-a 
Wire Tapping Instruments 


A person who has in his possession any device, contrivance, 
machine or apparatus designed or commonly used for wire tapping 
or the interception of telephone communications under cireum- 
stances evincing an intent to unlawfully use or employ or allow 
the same to be so used or employed for wire tapping or intercep- 
tion of telephone communications, or knowing the same are 
intended to be so used, shall be guilty of a misdemeanor, and if 
he has been previously convicted of any crime, he shall be guilty of 
a felony. 


Penal Law, Section 72] 
Eavesdropping 


A person, who secretly loiters about a building, with intent to 
overhear discourse therein, and to repeat or publish the same to 
vex or annoy or injure others, is guilty of a misdemeanor. 


Criminal Code, Section 813-a 
Ex Parte Order for Interception 


An ex-parte order for the interception of telegraphic or telephonic 
communications may be issued by any justice of the supreme court 
or judge of a county court or of the court of the general sessions 
of the county of New York upon oath or affirmation of a district 
attorney, or of the attorney-general or of an officer above the 
rank of sergeant of any police department of the state or of any 
political subdivision thereof, that there is reasonable ground to 
believe that evidence of crime may be thus obtained and identify- 
ing the particular telephone line or means of communication and 
particularly describing the person or persons whose communica- 
tions are to be intercepted and the purpose thereof. In connec- 
tion with the issuance of such an order the justice or judge may 
examine on oath the applicant and any other witness he may 
produce for the purpose of satisfying himself of the existence of 
reasonable grounds for the granting of such application. Any 
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such order shall be effective for the time specified therein but not 
for a period of more than six months unless extended or renewed 
by the justice or judge who signed and issued the original order 
upon satisfying himself that such extension or renewal is in the 
public interest. Any such order together with the papers upon 
which the application was based shall be delivered to and retained 
by the applicant as authority for intercepting or directing the 
interception of the telegraphic or telephonic communications trans- 
mitted over the instrument or instruments described. A true copy 
of such order shall at all times be retained in his possession by the 
judge or justice issuing the same. 


Penal Law, Article 134—Malicious Mischief, Section 1423 


Injuring Highway Boundry, Pier, Sea-wall, Dock, Rock, Buoy, 
Landmark, Mile-Board, Pipe, Main, Sewer, Machine, Telegraph, 
or Other Property 


A person who wilfully or maliciously displaces, removes, injures 
or destroys: 

6. A line of telegraph or telephone, wire or cable, pier or 
abutment, or the material or property belonging thereto, without 
lawful authority, or shall unlawfully and wilfully cut, break, tap, 
or make connection with any telegraph or telephone line, wire, 
cable or instrument, or read or copy in any unauthorized manner 
any message, communication or report passing over it, in this 
state; or who shall wilfully prevent, obstruct or delay, by any 
means or contrivance whatsoever, the sending, transmission, con- 
veyance or delivery in this state of any authorized message, com- 
munication or report by or through any telegraph or telephone 
line, wire or cable, under the control of any telegraph or telephone 
company doing business in this state; or who shall use any such 
telephone line to make calls to a place of business for the purpose 
of keeping busy the telephone line or lines thereto in an effort to 
injure such business by preventing, obstructing or delaying bona 
fide business calls; or who shall aid, agree with, employ or con- 
spire with any person or persons to unlawfully do, or permit or 
cause to be done, any of the acts hereinbefore mentioned, or who 
shall oceupy, use a line, or shall knowingly permit another to 
occupy, use a line, a room, table, establishment or apparatus to 
unlawfully do or cause to be done any of the acts hereinbefore 
mentioned; . . . is punishable by imprisonment for not more than 
two years. 


People v. Applebaum 
277 A. D. 438, Aff’d W/o Opinion 301 N. Y. 738 (1950) 


Defendants appeal from a judgment of the County Court, Kings 
County, rendered September 15, 1949, convicting them of the 
erime of violating section 1423, subdivision 6, of the Penal Law. 
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Per Curiam: 


Defendants appeal from a judgment of the County Court, Kings 
County, convicting them of violating section 1423, subdivision 6 
of the Penal Law, in that they unlawfully and wilfully did (a) 
read or copy, in an unauthorized manner, communications passing 
over a certain telephone line, and, as to defendants LaBorde, 
(b) tap or make connection with a telephone line. 

Section 1423, subdivision 6, of the Penal Law, so far as perti-. 
nent, is ordinarily designed to protect the right of privacy of 
participants to a telephone conversation. (The Right to Privacy, 
Warren and Brandeis, 4 Harvard Law Review, 193, 198; Rhodes v. 
Graham, 37 8. W. 2d 46; ef. United States v. Polakoff, 112 Fed. 2d 
888, 889; U. S. Code, tit. 47, 605.) 

The protection of a right of privacy may. be subordinated where 
the circumstances disclose the existence of a paramount right and 
the use of a telephone line is with the permission of and subordi- 
nate to the possessor of that paramount right. Such a paramount 
right is possessed by the subscriber to a telephone line. When 
such a subscriber consents to the use of his line by his employee or 
by a member of his household, or by his wife, there is a condition 
implied that the telephone will not be used to the detriment of the 
subseriber’s business, household or marital status. Or the use may 
be expressly made the subject of such a condition or conditions. In 
such situations the subscriber may determine if his line is being 
used to his detriment by those whom he permits to use it. To this 
end he may have his own line tapped or otherwise checked so that 
his business may not be damaged, his household relations impaired 
or his marital status disrupted. When a subscriber exercises this 
paramount right, the one using the line subject to the implied 
conditions stated, is using it with the presumed understanding 
that his otherwise inviolate right of privacy to that extent may be 
invaded. Such a view preserves the paramount right of the sub- 
seriber to determine whether or not a basis exists for discipline in 
his business, in his household, or for action to protect his marital 
status. 

Such an interpretation of the statute avoids the absurdity of an 
accusation that one has committed a crime, as against third per- 
sons using his telephone line with his permission, when he has his 
own line tapped to determine whether such use is being made 
contrary to his expressed or implied directions. A subscriber 
has an absolute right to record his own communications and to 
protect the use made of his own telephone. There is an express 
as well as an implied right to prohibit its use for messages which 
would damage his business interests, disrupt the family relation- 
ship, or destroy amicable social conditions. The act of one having 
his own wire tapped to vindicate these paramount rights is not 
within the scope of the statute or the objectives sought to be 
reached by its enactment. The statute was enacted to protect a 
telephone subscriber’s line from the act of another person; not 
to safeguard it from his own act. 
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Here it is undisputed that defendant Appelbaum was the sub- 
scriber of the telephone involved and that the tap was made at his 
direction, and to vindicate his paramount rights in respect of his 
marital status. 

A new trial would be required, in any event, in the light of 
errors committed in instructing the jury, including the following: 

The provisions of Article 1, section 12, State Constitution, 
and section 813-a, Code Criminal Procedure, were presented to the 
jury for its consideration and the jury was instructed, in effect, 
that defendants had violated these provisions. They relate solely 
to the sovereign authority and its agencies and not to individuals, 
and should not have been submitted to the jury for consideration. 
(Burdeau v. McDowell, 256 U. S. 465, 475; Olmstead v. United 
States, 97 Fed. 35, 40). The proof with respect to the contractual 
provision between subscriber and telephone company as to attach- 
ments was irrelevant and the instruction that its breach consti- 
tuted unlawfulness within the pertinent penal provision was 
erroneous. The telephone company, by approval or disapproval of 
attachments, could neither legalize nor make criminal the acts of 
defendants. 

The judgment of conviction should be reversed on the law, the 
indictment dismissed, bail exonerated, and the defendant dis- 
charged. 


Nolan, P. J., Carswell and Johnston, JJ., concur. 


Adel and Wenzel, JJ., vote to reverse the judgments of convie- 
tion for the errors committed in instructing the jury, as stated in 
the decision of the majority, but dissent from the determination in 
so far as it dismisses the indictment and vote to direct a new trial, 
with the following memorandum : 

The penal provision is designed to protect the right of privacy 
of participants to a telephone conversation as well as the property 
rights of the telephone company, the owner of the apparatus and 
lines. The offense is committed if the act of ‘‘unlawfully’’ tapping 
or copying is knowingly done, irrespective of intention to commit 
the erime. (People v. Harrison, 238 N. Y. 348, 351; People v. 
Marcus, 261 N. Y. 268.) The nature of the messages is immaterial. 
It is for the jury to determine, on all the material proof, whether 
the intrusion constitutes a crime. 
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APPENDIX B 


SUMMARY OF COMPARATIVE STUDY OF LAWS OF OTHER 
STATES 


Under the supervision of Richard Arens, Professor of Criminal 
Law, School of Law, University of Buffalo, a group of upper class 
law students undertook a survey of the statutory and case law of 
the various states of the Union. 

Inquiry was directed to matters concerning wiretapping, eaves- 
dropping, rights of privacy, the admissibility of evidence obtained 
in violation of law and the licensing and restriction of law enforce- 
ment agencies with respect to wiretapping as it appeared either 
by statute or by case law in the various states. 

The Committee employed the complete study in its preparation 
of recommended legislation. However, in the interest of brevity 
the following pages contain only a summary of the study above 
described. 

In the summary there is noted the basic statutes, law enforce- 
ment aids or restrictions, recognitions of the right of privacy, 
the admissibility of illegally obtained evidence and citations of 
pertinent cases. In some instances comments are made where note- 
worthy situations exist. 


Alabama 


(Basic Statutes) 
Code 
Title 14, Sec. 84 (18)—-Injury to utilities. 
Title 48, Sec. 414—Tapping telephone wires. 
Title 48, See. 416—Divulgence by employers. 
Title 48, See. 417—Disclosure by court order. 


(Evidence) 
Illegally obtained evidence admissible. 


(Comment) 


Sec. 417 expressly exempts from the prohibition of disclosure 
of messages, testimony ‘‘called for by any writ or sum- 
mons of the Court’’. 


This has been construed twice, on each occasion to permit a 
telephone operator to testify to conversations overheard. 


See: Hall v. State, 208 Ala. 199; Morris v. State, 25 Ala. 
App. 156. 
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Arizona 


(Basic Statutes) 


Sec. 43-5403—Interception and communication of information 
so obtained. 


(Right of Privacy) 
Recognized, see Reed v. Detective Publishing Co., 63 Ariz. 


294. 
(Evidence) 
Illegally obtained evidence admissible. State v. Berg, 76 
Ariz. 96. 
(Case Law) 


Dictograph not illegal. See: State v. Behringer, 19 Ariz. 502. 


Arkansas 


(Basie Statutes) 
Annotated statutes (1947) Sec. 73-1810 bans interception of 
messages and bans malicious mischief. 
(Law Enforcement Aid) 
Statute bans interception ‘‘without authority’’ but neither 
statutes nor case law define meaning of phrase. 
(Eavesdropping) 
None. 


(Right of Privacy) 
None. 
(Evidence) 
Illegally obtained evidence is admissible under decisions. 


(Case Law) 


Starchman v. State, 62 Ark. 538, 36 S. W. 940 (1896). 
Benson v. State, 149 Ark. 633, 233 S. W. 758 (1921). 
Milton v. Smith, 175 Ark. 694, 1 S. W. 2nd 45 (1927). 


California 


(Basic Statutes) 
Penal Code 
See. 591—Malicious mischief. 
Sec. 640—Wiretapping and use of information. 
Sec. 653—Use of dictographs. 
(Law Enforcement Aid) 


None provided for wiretaps. District Attorney or head of 
peace officers department may authorize ‘‘dictograph’’. 
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(Eavesdropping) 
None. 


(Right of Privacy) 

Case law recognizes right of recovery where commercial use 

made at private affairs. No cases on wiretapping. 
(Evidence ) 

People v. Cahan, 282 Pacific 2nd 905 reversed previous rule 
and evidence illegally obtained in violation of constitutional] 
guarantees is now inadmissible. 

(Case Law) 

People vy. Cahan (supra). 

People v. Berger, 282 Pacific 2nd 509. 
(Comments) 


Until 1955 case law permitted use of wire tap evidence b; 
law officers. Recent change in law by court decision no\ 
renders evidence inadmissible. 


Colorado 


(Basic Statutes) 


Annotated Statutes (1935) Ch. 48 
See. 129—Malicious mischief—similar to N. Y. Penal La 
1423 (6). 


(Law Enforcement Aid) 
None. 
(Eavesdropping) 
None. 


(Right of Privacy) 
None. 


(Evidence) 
Illegally obtained evidence admissible. 


(Case Law) 


State v. Massantonio, (1925) 77 Colo. 392. 
Wolf et al v. People, (1947) 187 Pac. 2nd 926. 


Connecticut 


(Basic Statutes) 
Laws 1949, Ch. 49 
See. 8460—Malicious mischief. 
See. 8478—Wiretapping and divulging messages. 
(Law Enforcement Aid) 
None. 
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(Eavesdropping) 
None. 


(Right of Privacy) 

None. 
(Evidence) 

Illegally obtained evidence admissible. 
(Case Law) 

State v. Carol, (1935) 120 Conn. 573. 


(Comments) 


Owner or lessee of telephone or telegraph line is exempted 
from wiretap statute. Statute also bans ‘‘ wrongfully obtain- 
ing messages’’. No case law to indicate whether used by 
authorities. 


Delaware 


(Basic Statutes) 
Crimes and Criminal Procedure 
Sec. 757—Wiretapping publication or testifying to infor- 
mation. 
Sec. 754—Malicious mischief—damage to wires. 
See. 756—Secrecy enjoined on telephone and _ telegraph 
employees. 


(Law Enforcement Aid) 
None recognized. 


(Eavesdropping) 
None. 
(Right of Privacy) 
None. 
( Evidence) 
Evidence by wiretapping not admissible. 
(Case Law) 
Tollim v. State, 72 A. 2nd 810—re-admission of evidence. 


Florida 


(Basic Statutes) 
Annotated Statutes 
822.10 (1944)—Wiretapping, use of information, ete., for- 
bidden. fame statute bans malicious mischief. 
(Law Enforcement Aid) 
None. 
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(Eavesdropping) 
None. 


(Right of Privacy) 
None. 


(Evidence) 
None. 


(Case Law) 
None. 


Georgia 
(Basic Statutes) 
None. 


(Eavesdropping) 


Three statutes, covering general common law conception, and 
excluding police officers. 


(Right of Privacy) 


Recognized, McDaniel v. Atlanta Coca-Cola Bottling Co., 60 
Ga. 92. 


(Evidence) 
Illegally obtained evidence admissible. McIntyre v. State, 190 
Ga. 872. 


Idaho 


(Basic Statutes) 


Annotated Statutes— (1947) 
See. 18-6705—Malicious mischief. 


(Law Enforcement Aid) 
None. 


(Eavesdropping) 
None. 


(Right of Privacy) 
None. 
(Evidence) 


Illegally obtained evidence rejected in search and seizure 
cases. 


(Case Law) 
None. 
(Comments) 


Crime is a felony, under statute akin te N. Y. Penal Law 
1423 (6), 


25928 O—58—pt. 2 9 
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Illinois 
(Basie Statutes) 


Annotated Statutes (1936) Ch. 134 
See. 15 (a)—Similar to N. Y. Penal Law 1423 (6)—Malicious 
mischief. Sec. 16—Wiretap for purposes of wrongfully 
taking or making use of messages. 
(Law Enforcement Aid) 
None. 
(Eavesdropping) 
None. 
(Right of Privacy) 
None. 
(Evidence) 
People v. Castru, 311 Ill. 392, follows Fede.’al rule as to search 
and seizure. 


(Case Law) 
Nothing significant. 


Indiana 


(Basie Statutes) 
Annotated Statutes (Burns 1942) 
See. 10-4518—Malicious mischief only. 
(Law Enforcement Aid) 
None. 


(Eavesdropping) 
None. 


(Right of Privacy) 
None. 


( Evidence) 
Admissible. 


(Case Law) 
None. 


lowa 


(Basie Statutes) 
Annotated Statutes (1950) 


See. 716—-7—Malicious mischief similar to N. Y. Penal Law 
1423 (6). 
Sec. 716-8—Wiretapping forbidden. 
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(Law Enforcement Aid) 
None. 


(Eavesdropping ) 
None. 

(Right of Privacy) 
None. 


(Evidence ) 


Illegally obtained evidence admitted. 


(Case Law) 
State v. Tonn, 195 Iowa 94. 


Kansas 
(Basic Statutes) 
Statutes (1949) 
See. 17-1907—Malicious mischief. 
See. 17-1908—Malicious mischief. 
(Law Enforcement Aid) 
None. 
(Eavesdropping ) 
None. 
(Right of Privacy) 
None. 
(Evidence) 
Illegally obtained evidence admitted. 
(Case Law) 
People v. Kelley, 125 Kan. 805. 
State v. Allen, 156 Kan. 717. 


(Comment ) 


319 


Case law of state recognizes an invasion of right of privacy 
justifying an award for money damages, without proof of 


, 
« 


pecuniary damages. 


Kentucky 
(Basic Statutes) 
Revised Statutes (1948) 
See. 433.43—Malicious mischief. 
(Law Enforcement Aid) 
None. 
(Eavesdropping ) 
None. 
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(Right of Privacy) 
None. 
(Evidence) 
None. 
(Case Law) 


Rhodes v. Graham, (1931) 37 S.W. 2nd 46, recognized claim 
based on wiretapping of telephone conversations as eaves- 
dropping, ete. 


Lousiana 


(Basic Statutes) 
Revised Statutes, Title 14 
See. 322—Wiretapping. 
(Law Enforcement Aid) 
Expressly exempts officers of law, and permits official wire- 
tapping. 
(Evidence) 
Illegally obtained evidence admissible. See: State v. Fleck- 
inger, 152 La. 337; State v. Eddin, 161 La. 240. 
(Comment) 


The Louisiana statute unconditionally recognizes the right of 
police to do wiretapping. 

Case law also recognizes the admissibility of dictaphone evi- 
dence under circumstances where prisoner in custody. 

See : State v. Alleman, 318 La. 821; State v. Dooley, 208 La. 203. 


Maine 
(Basic Statutes) 
None. 


(Law Enforcement Aid) 
None. 

(Eavesdropping) 
None. 

(Right of Privacy) 
None. 


(Evidence) 
Illegally obtained evidence admitted. 


(Case Law) 
None. 
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Maryland 
(Basic Statutes) 
None. 
(Law Enforcement Aid) 
None. 
(Eavesdropping ) 
None. 
(Right of Privacy) 
None. 


(Evidence) 
Illegally obtained evidence admitted. 


(Case Law) 
Hitzelberger v. Maryland, 174 Md. 152 (1938). 
Rowan v. Maryland, 175 Md. 547 (1939). 
Hubin v. Maryland, 180 Md. 279 (1942). 
Bratburd v. Maryland, 200 Md. 96 (1952). 
McGuire v. Maryland, 200 Md. 601 (1952). 
White v. State, 204 Md. 442 (1954). 


(Comment) 


The above cases indicate that law enforcement agencies use 
wiretap procedures and apparently use them freely, in Mary- 
land. 


Massachusetts 


(Basie Statutes) 
Laws 1942 Ch. 272. 


Sec. 99—Eavesdropping by device. 
Sec. 100—Accessory and eavesdropping. 


(Law Enforcement Aid) 


Statute exempts law officers acts when done by approval of 
Attorney General or District Attorney. 


(Evidence) 


Illegally obtained evidence admissible. See Commonwealth v. 
Donnelly, 246 Mass. 507. 


(Comment) 


The statute makes two broad exceptions: 
1. Public authorities, on consent of the Attorney General or 
District Attorney, and 

2. Owner of premises. 

It should be noted that the 1954 legislature passed a bill 
modeled after the New York law (813-a C.C.P.) and that 
Gov. Herter vetoed the bill, on the ground that it interferred 
with the prompt and efficient enforcement of the law. 
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Michigan 
(Basic Statutes) 
Michigan Annotated Statutes. 


28.807—Prohibits disclosure of messages by employees of tele- 
phone or telegraph company. 
28.808—Prohibits cutting, tapping, etc. Similar to N.Y. Penal 
Law Sec. 1423. 
28.615—Malicious mischief. 
(Law Enforcement Aid) 
None indicated. 


(Eavesdropping) 
None. 

(Right of Privacy) 
None. 

(Evidence) 


Generally, evidence unlawfully obtained may not be admis- 
sible. 


(Case Law) 
People v. Stein, 265 Michigan 610. 


Minnesota 


(Basic Statutes) 
Sec. §20.65—Prohibits divulgence by employee. 
See. 621.28 (6)—Malicious mischief. 
See. 621.33—Malicious mischief. 
(Law Enforcement Aid) 
Wiretap evidence admissible. People v. Roasch, 201 Minn. 158. 
(Eavesdropping) 
None. 
(Right of Privacy) 
None. 
(Evidence) 
Illegally obtained evidence admissible. State v. Siporen, 215 


Minn. 438. 
Mississippi 
(Basic Statutes) 
Mississippi Code. 
Sec. 2391—Malicious mischief, 
(Law Enforcement Aid) 
None, 
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(Eavesdropping) 
None. 

(Right of Privacy) 
None. 


Missouri 
(Basic Statutes) 
Vernons Statutes 1953. 
See. 560.310—Malicious mischief. 
Sec. 392.170—Prohibits disclosure by company employees. 
(Right of Privacy ) 
Common law right of privacy recognized for civil recovery. 
(Evidence ) 


Illegally obtained evidence inadmissible. State v. Wilkerson, 
349 Mo. 205. 


(Case Law) 


Civil recovery for invasion of right of privacy. Munden v. 
Harris, 134 S. W. 1076. 


Montana 
(Basie Statutes) 
Revised Code. 
Sec. 94-3203—Malicious mischief, similar to N.Y. Penal Law 
1423. 
See. 94-35-220—Prohobits wiretapping. 
(Right of Privacy) 
Recognized. 
(Evidence ) 
Illegally obtained evidence not admissible in case of searches. 
(Case Law) 
State ex rel. King v. District Court, 70 Mont. 191; Welsh v. 
Pritchard, 125 Mont. 517. 


Nebraska 


(Basic Statutes) 
Revised Statutes 1950. 
Sec. 86-328—Prohibits wiretapping. 
(Evidence ) 


Illegally obtained evidence is admissible. Kuzhaus v. State, 
117 Neb. 514. 
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Nevada 
(Basic Statutes) 
Sec. 7650—Compiled Laws—Malicious mischief. 


(Evidence) 


Illegally obtained evidence admissible. State v. Chin Gim, 47 
Nev. 431. 


New Jersey 


(Basie Statutes) 
Administration of Civil and Criminal Justice. 


Sec. 2A :146-1; 2A:85-7 (limited to telegraph or telephone 
messages. ) 
Also malicious mischief. (2A :146-2). 


(Law Enforcement Aid) 
None. 


(Eavesdropping) 
None. 


(Right of Privacy) 
Disclosure of messages prohibited. 


(Evidence) 
Testimony forbidden. 


(Case Law) 
None relevant. 


New Hampshire 


(Basic Statutes) 
Revised Laws, Ch. 442. 
Malicious mischief. 


(Evidence ) 


Illegally obtained evidence admissible. State v. Agalos, 79 
N.H. 241. 


New Mexico 
(Basie Statutes) 
Sec. 40-37-5—Malicious mischief. 


(Evidence) 
Illegally obtained evidence admissible. State v. Dillon, 34 N.M. 
366. 
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New York 
Omitted here. 


North Carolina 


(Basic Statutes) 
General Statutes 
See. 14-154, 155, 158—Malicious mischief, unauthorized con- 
nections, interference. 
Sec. 14-370 prohibits divulgence by company employees. 
(Right of Privacy) 
Flake v. Greensboro News Co., 212 N. C. 780 recognizes right of 
privacy as common law right. 
(Evidence) 
Illegally obtained evidence admissible. 


North Dakota 


(Basic Statutes) 
1913 Statutes 
Sec. 10231—Unlawful use of lines. 
See. 100483—Malicious mischief. 
Sec. 9789—Eavesdropping. 
(Eavesdropping) 
Similar to N. Y. Penal Law 721. 


(Evidence) 


Illegally obtained evidence admissible. State v. Fahn, 52 N. D. 
202. 


Ohio 
(Basie Statutes) 
Public Utilities 
See. 4931.28—Malicious mischief. 
Sec. 4931.29—Divulging messages. 
(Evidence) 
Illegally obtained evidence admissible. 


Oklahoma 


(Basic Statutes) 
Ch. 21 
Sec. 1757—Interception of messages. 


See. 1782—Disclosure of messages. 
Sec. 1786—Malicious damage. 
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, Comment) 


Statute against interception contains phrase ‘‘ without lawful 
authority’’, but there is no statutory or case law definition 
of the phrase. 

Statute against disclosure contains phrase ‘‘lawful order of a 
court or judge’’ but no explanation therefor, and concludes 
‘*Provided nothing herein shall apply to public officers in 
the discharge of their duties’’. The latter may infer 
approval of police wiretapping. 


Oregon 
(Basic Statutes) 

Sec. 164-510—Prohibits tap of telegraph lines, and civil pen- 
alty provided for disclosure of information, but no similar 
statute as to telephones. 

(Right of Privacy) 
Recognized. See Hinnish v. Meier & Frank Co. 166 Ore. 482. 
(Evidence) 


Illegally obtained evidence inadmissible. State v. Laundy, 
103 Ore. 443. 


Pennsylvania 
(Basic Statutes) 
Crimes and Offenses 
Sec. 4916—Malicious mischief. 
Sec. 4688—Divulgence by company employees. 
(Evidence) 
Illegally obtained evidence admissible. Commonwealth v. 
Choit, 380 Pa. 532. 
(Comment ) 
The Choit case specifically holds that Sec. 605 of the Federal 
Communications Act does not apply to state agents, testify- 
ing in state courts, in prosecutions for state crimes, 


Rhode Island 


(Basie Statutes) 
Ch. 2325, L. 1949 
Sec. 60—Interception by taps. 
Sec. 61—Evidence inadmissible. 
Ch. 608—L. 1938 
Sec. 73—Malicious mischief. 
(Evidence) 
Illegal wiretap evidence inadmissible by statute. Illegally 


obtained evidence generally admissible. See: State v. Olynik, 
113A 2nd 123. 
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South Carolina 


(Basie Statutes) 
Code 
Sec. 16—554—Eavesdropping. 
(Eavesdropping) 
Statute prohibits eavesdropping by trespass, but excludes law 
officers. 
(Right of Privacy) 
Recognized. See: Holloman v. Life Ins. Co. Virginia, 192 
8. C. 454. 
(Evidence ) 
Evidence by wiretap admissible. State v. Stedman, 216 S. C. 
579. 
(Comment) 
In State v. Stedman, 216 8. C. 579, the Court held that Sec. 
605 Federal Communications Act did not interfere with use 
of evidence, citing Goldman v. U. S., 316 U. S. 129. 
In State v. Hester, 134 8. E. 885, dictaphone evidence of con- 
versations of prisoners was held legal and admissible. 


South Dakota 


(Basic Statutes) 
Compiled Laws 
Sec. 4312—Malicious mischief. 
Sec. 4346—Divulgence by person not employee, except in court 
order. 
See. 3997—Eavesdropping. 
(Eavesdropping) 
Statute similar to N. Y. Penal Law 721. 
(Evidence) 
Illegally obtained evidence inadmissible. State v. McClendon, 
64 8. D. 320. 
(Comment) 


See. 4346 requires written consent of a sender, or a court order, 
to permit disclosure of messages by one not an employee of 
company. 

Statute has not apparently been the subject of Appellate Court 
decisions. 


Tennessee 
(Basic Statutes) 
Code 


See. 3103—Malicious mischief. 
Sec. 10863 (8)—Malicious mischief. 
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(Eavesdropping) 
Common law crime of eavesdropping recognized. State y. 
Pennington, 3 Head (Tenn.) 399 (1859). 
(Evidence) 


Question of illegally obtained evidence, other than in violation 
of Constitution apparently not resolved. 


Texas 


(Basic Statutes) 
Penal Code 
Sec. 1334—Malicious mischief. 
Art. 335—Divulgence by employees. 
Art. 727A—Illegally obtained evidence not admissable. 
(Comment ) 


In 1929, the Texas legislature banned the use of evidence 
obtained in violation of the laws and constitution of Texas, 
or the constitution of the United States. Thereafter, in 
Schwartz v. Texas, 344 U. 8S. 199, the court held that 
evidence inadmissible in Federal Courts could still be 
admissible in state courts. In 1953 the Texas legislature 
amended Art. 727A to provide that evidence obtained by 
an officer or other person in violation of the constitution or 
laws of the United States or of the State of Texas could not 
be admitted in Texas courts in a criminal case. 

This would make section 605 of the F. C. A. applicable in 
Texas. 


Utah 
(Basic Statutes) 
Sec. 76-48-6—Disclosure of messages. 
Sec. 76-48-11— Wiretapping. 
(Right of Privacy) 
Limited to photographs, name, etc. 
(Evidence) 
Illegatly obtained evidence admissible. State v. Aime, 62 Utah 
476. 
(Case Law) 
There are no cases construing the statute. 


Vermont 


(Basie Statutes) 
Ch. 259—Public Laws 
Malicious mischief. 
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(Evidence) 
Illegally obtained evidence admissible. State v. O’Brien, 106 
Vt. 97. 
Virginia 
(Basic Statutes) 
Code 
See. 18-214—Malicious mischief. 
(Evidence) 
Illegally obtained evidence admissible. Hall v. Commonwealth, 
138 Va. 727. 
(Comments) 


The prohibition against tapping, contained in a statute similar 
to N. Y. Penal Law 1423, uses words ‘‘ maliciously ... copy”’ 
suggesting that the acts of a law enforcement officer might 
not be covered. There are no cases reported. 


Washington 


(Basic Statutes) 
Revised Code 
See. 9.61.010—Malicious mischief. 
(Right of Privacy ) 
Cases indicate limited recognition of right. 
(Comment) 


The only reported case, State v. Nordskog, 76 Wash. 472, indi- 
cates that prosecution for wiretapping cannot be had unless 
there is malicious damage to facilities of communications 
company. 


West Virginia 
(Basic Statutes) 
None. 


(Evidence) 


Illegally obtained evidence is admissible. State v. Wills, 91 
W. Va. 659. 


(Case Law) 
None. 


Wisconsin 
(Basie Statutes) 
None related to telephone messages. 
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(Evidence) 


Illegally obtained evidence admissible. State ex rel. Alford 
v. Thorson, 202 Wise. 31. 


Wyoming 
(Basie Statutes) 
Wyoming Statutes 
See. 9-1920—Malicious mischief. 
Sec. 9-1921—Tapping and use of information. 
(Comment ) 


Evidence obtained by illegal search may not be admitted. 
(See State v. Scott, 41 Wyo. 438.) The general question, 
however, does not seem to have been decided. 
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APPENDIX C 


SUMMARY OF TECHNICAL TESTIMONY PRESENTED 
PRIVATELY BEFORE THE COMMITTEE 


Leo L. Beranek, D. Se.? 


Introduction 


It has become well known to the public that illegal interception 
of communications may be accomplished by a variety of techniques. 
The purpose of this statement is to outline the various methods 
available for intercepting communications and to indicate the effec- 
tiveness of each of these methods when employed by a person skilled 
in its use. 


Summary 


A skilled wire-tapping expert can pick up telephone conversa- 
tions by tapping directly to the telephone wires or by using a small 
induction coil located at distances of up to several feet from a tele- 
phone box or base. The equipment required for inductive pickup 
is inexpensive but requires a technically trained man to utilize it 
effectively. 

Direct acoustic detection is possible by simple eavesdropping,’ by 
modifying a nearby telephone instrument so that the microphone jn 
it continuously sends signals out on a separately installed wire, or 
by locating a microphone in the vicinity of the talker. With a 
microphone, associated electrical amplification is necessary. With- 
out the use of reflectors on a microphone, acoustic detection is 
feasible up to distances of about 20 to 50 feet, depending upon the 
surrounding noise situation, the level and clarity of the voice and 
the acoustics of the room in which the person is talking. Enhance- 
ment of the talking distance by a factor of three or four is possible 
by the use of reflectors (acoustic mirrors). A voice also may be 
picked up in a room by a small concealed microphone attached to 
a tiny radio transmitting set. The resulting radio signals may be 
transmitted either directly into the air for pickup outside the room 
or they may be sent into the electrical wires of the building and 
picked up from the wires at some remote point generally within a 
eity block. 


1Dr. Leo L. Beranek, President of Bolt Beranek and Newman Inc., con- 
sultants in acoustics, is Associate Professor of Communications Engineering at 
the Massachusetts Institute of Technology. During World War II he was 
Director of the Electro-Acoustic and Systems Research Laboratories at Harv- 
ard University. He is a Past President of the Acoustical Society of America 
and has also served on many national committees on acoustics. He is the 
author of two standard textbooks, Acoustic Measurements (1949) and 
Acoustics (1954). 
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Mechanical vibration detection is accomplished by placing a 
small vibration pickup on the outside of the wall of a room. This 
pickup can detect the vibrations of the wall that are induced by a 
human voice. The results can approximate those obtained with a 
concealed microphone. 

By the ultrasonic method, a sound wave whose pitch is so high 
as to be inaudible to persons is transmitted outward from a special 
apparatus. This wave is reflected from a surface that is being set 
into vibration by the sound of a person’s voice. Such a surface 
might be a closed window in a room inside of which talking is in 
progress. The ultrasonic signal reflected from this vibrating sur- 
face (closed window), would return to the sending location, and 
the vibrations superimposed on it would be perceived electrically. 
Because of the great attenuation of an ultrasonic sound wave as it 
passes through air, because of temperature variations in the air, 
and because of the small vibrating amplitudes of a closed window 
when excited by the human voice, it is doubtful that such a device 
could be effective over more than a few feet. The equipment 
needed is large and heavy and would be difficult to conceal. 

All of the methods just described have been known for many 
years and represent no new techniques. Their use, moreover, 
except for simple eavesdropping! requires a person with electronic 
experience. Interception of communications is not easy without 
detection unless expensive and unusual equipment is employed. 
The expert enhances his effectiveness in any given situation by 
having available all the techniques described and by knowing 
which techniques will be most effective with the least danger of 
detection. 


Detailed Analysis 


Interception of communications other than radio waves can be 
accomplished with devices whose modus operandi can be divided 
into five groups: 


(a) Direct connection to the telephone wires carrying the voice 
communication ; 

(b) Inductive connection to the telephone wires or the telephone 
box or telephone base ; 

(c) Acoustic detection by simple eavesdropping,! or by use of a 
microphone and associated electrical amplification with or 
without the addition of a reflector (acoustic lens) to the 
microphone (the signal from the microphone may be car- 
ried from the room by wires or it may be sent outward by a 
small radio transmitter) ; 

(d) Detection of the voice-induced mechanical vibration of a 
wall using a vibration pickup ; and 

(e) Modulation of an ultrasonic wave by a surface (closed win- 
dow) that is set into vibration by the voice, 


1Overhearing with the unaided ear, 
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For reasons of minimizing the chance of adoption of the tech- 
niques described here, this discussion will be limited in detail. 

Direct connection to a pair of telephone wires is possible either 
in the building in which the telephone is located, or at some june- 
tion point farther on, or in the telephone office. At any of these 
points perfect pickup of the signal is possible and this signal may 
be listened to directly or a disk or tape recording may be made of 
it. If the connection is made crudely, the impedance of the tele- 
phone wires will be affected and detection of the tap is possible at 
the telephone office. If the tap is done with the aid of elaborate 
electronic bridging equipment, detection is impossible, except by 
visual location of the tap. The additional wires needed for the tap 
may either be actual wires or may be in the form of metallic paint 
that is put on in strips on the plaster beneath a regular coat of 
paint. Painted wires would fail if a break occurred in the plaster. 

An inductive connection is made to a telephone box or to the 
base of a telephone by the use of a small coil of wire and an 
electronic amplifier. If the coil has enough turns on it and is large 
enough, pickup of the signals is possible out to several feet. As a 
practical matter, inductive pickup is usually limited to distances 
under two feet. Skill is required in the design for the associated 
electrical equipment. There must be a minimum of ‘‘static’’ inter- 
ference from fluorescent lamps, motors, elevators, etc., and the coil 
must be properly oriented so as to couple to the magnetic field 
emanating from the telephone. If several telephones are in close 
proximity to each other, the inductive coil will not separate the 
signals unless it is much nearer one than the others. 

It is not ordinarily possible to pick up inductively the signals 
from a twisted pair of telephone wires in good condition. However, 
if the wires can be separated, and particularly if one of them is 
severed so that a coil of wire or a multi-winding transformer can 
be inserted in series, pickup is possible with no possibility of detec- 
tion from the telephone office. 

Acoustic detection by simple eavesdropping! requires no discus- 
sion except to mention that outdoors, under minimum wind condi- 
tions and freedom from extraneous noise, and it is possible 
to about 50 feet. The use of a microphone may enhance this dis- 
tance slightly, but the principal advantage is ease of concealment. 
Of course, with a microphone, the signal must be carried either by 
actual wires to a remote position or by a radio wave that can 
emanate from a tiny radio transmitter. A radio wave may be 
transmitted either directly into the air for pickup outside the room 
or it may be sent into the wires and picked up from the wires at 
some remote point within a city block. The distance over which 
eavesdropping with a microphone is possible may be enhanced by 
a factor of three or four through the use of a reflector (acoustic lens) 
several feet in diameter. Wind will cut down the distance that 
eavesdropping is possible, so that reliable distances outdoors even 
with a reflector are generally under 50 feet. 


*Overhearing with the unaided ear. 
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Acoustic detection in a room may be accomplished by concealing 
a microphone somewhere in the room or by running an extra wire 
into the telephone and using this wire to activate the telephone 
microphone at all times, so that it effectively becomes a concealed 
microphone. 

Voice-induced mechanieal vibrations in a wall may be detected 
by using a mechanical vibration pickup attached to the outside 
surface of the wall. A vibration pickup is a sort of microphone 
that responds to shaking. If the walls are not made from heavy 
eonerete block or are not of special acoustical construction, the 
effectiveness of this type of pickup, when used with the appro- 
priate amplifying equipment, approaches that of a concealed 
microphone. However, the vibration pickup will respond to other 
noises in the building that may set up vibrations in the wall, so that 
it is not always as reliable as a concealed microphone. 

Modulation of an ultrasonic wave is the most elaborate and 
expensive technique mentioned in the literature for detecting the 
vibrations of a surface such as a window or light-weight wall. With 
this technique, a large ultrasonic generator is needed that produces 
an air-borne wave above the range of hearing of human beings. 
Using a special transmitter, this wave is beamed perpendicular to 
a closed window or to a thin wall and the reflected wave travels 
back to the sending apparatus. Vibrations of the window or wall 
that result from voice waves inside the room, ‘‘modulate’’ the 
reflected waves, producing signals that can sometimes be observed 
at the sending apparatus. Such an apparatus is necessarily large 
and expensive and must be operated by a skilled engineer. Slight 
winds and other atmospherie conditions readily upset the perform- 
ance of the device. Furthermore, ultrasonic waves are highly 
attenuated in traveling through air. Therefore, the distance at 
which this method of interception of speech waves is feasible is 
limited, probably to a few feet. 
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APPENDIX D 


PROPOSED LEGISLATION 


STATE OF NEW YORK 


2d Rdg. 1174 Nos. 3984, 4567 Int. 3729 
IN ASSEMBLY 


February 21, 1956 


Introduced by Mr. SAVARESE—read once and referred to the 
Committee on Codes—reported from said committee with 


amendments, ordered reprinted as amended and placed on the 
order of second reading 


AN ACT 


To amend the penal law, in relation to eavesdropping and 


wiretapping and repealing certain provisions of such law 
relating thereto 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The penal law is hereby amended by adding thereto 
a new article, to be article seventy-three, to read as follows: 


ARTICLE 73 
EAVESDROPPING 


Section 738. Eavesdropping. 
739. Exemption. 
740. Punishment for eavesdropping. 
741. Person defined. 
742. Eavesdropping instruments. 
743. Divulging telephone and telegraph company informa- 
tion and impersonation of employees. 
744. Duty to report to law enforcement officers. 
745. Disclosing confidential information. 


§ 738. Eavesdropping. A person: 


1. not a sender or receiver of a telephone or telegraph communi- 
cation who intentionally overhears or records by means of instru- 


ExPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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ment a telephone communication or who aids, authorizes, employs, 
procures or permits another to so do, or who intentionally reads, 
copies, overhears or records by means of or without instrument a 
telegraph communication, or who aids, authorizes, employs, pro- 
cures or permits another to so do, without the consent of either a 
sender or receiver thereof; or 


2. not a party to a conversation or discussion who intentionally 
overhears or records by means of instrument such conversation or 
discussion, or who aids, authorizes, employs, procures or permits 
another to so do, without the consent of a party to such conversa- 
tion or discussion; or 


3. who secretly loiters about a building, with intent to overhear 
discourse therein, and to repeat or publish the same to vex or annoy 
or injure another; or 


4. who, not a member of a jury, records or listens to by means 
of instrument the deliberations of such jury or who aids, authorizes, 
employs, procures or permits another to do so; 
is guilty of eavesdropping. 


§ 739. Exemption. There shall be exempt from the provisions 
of this article: 


1. eavesdropping pursuant to an ex parte order granted pursu- 
ant to section eight hundred thirteen-a of the code of criminal 
procedure; and 

2. the normal operation of a telephone or telegraph corporation 
or the normal use of the services and facilities furnished by such 
corporation pursuant to its tariffs. 


§ 740. Punishment for eavesdropping. A person who: 

1. violates subdivisions one, two or four of section seven hundred 
thirty-eight of this chapter shall be guilty of a felony punishable 
by imprisonment for not more than two years; or 

2. violates subdivision three of section seven hundred thirty- 
eight of this chapter shall be guilty of a misdemeanor punishable 
by imprisonment for not more than one year or by a fine not exceed- 
ing five hundred dollars, or by botr such fine and imprisonment. 


§ 741. Person defined. As used in this article, the word ‘‘per- 
son’’ shall mean any individual, partnership, corporation or asso- 
ciation including the subscriber to the telephone or telegraph serv- 
ice involved, and a law enforcement officer. 


§ 742. Eavesdropping instruments. A person who has in his 
possession any device, contrivance, machine or apparatus designed 
or commonly used for eavesdropping as defined in section seven 
hundred thirty-eight of this chapter, under circumstances evincing 
an intent to unlawfully use or employ or allow the same to be so 
used or employed for eavesdropping, or knowing the same is 
intended to be so used, shall be guilty of a misdemeanor, and if he 
has been previously convicted of any crime, he shall be guilty of 
a felony. 
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§ 743. Divulging telephone and telegraph company information 
and impersonation of employees. A person who: 

1. wrongfully obtains, or attempts to obtain, any knowledge of 
a telegraphic or a telephonic communication by connivance with a 
clerk, operator, messenger, or other employee of a telegraph or 
telephone company; or being such clerk, operator, messenger, or 
other employee, wilfully divulges to anyone but the person for 
whom it was intended, the contents or the nature thereof of a tele- 
graphic or telephonic message or dispatch intrusted to him for 
the transmission or delivery, or of which contents he may in any 
manner become possessed, or occupying such position in a telegraph 
office wilfully refuses or neglects to transmit or deliver messages 
received at such office, except when such telegraphic or telephonic 
message or dispatch is in aid of or used to abet or carry on any 
unlawful business or traffic, or to perpetrate any criminal offense, 
and when it shall appear that any offense at law or unlawful busi- 
ness or traffic is being carried on or conducted in whole or in part 
by means of a telegraphic or telephonic message or dispatch, it 
shall be the duty of any corporation, officer or employee having 
knowledge of the same, to withhold such dispatch from delivery, 
and to further furnish to any public officer whose duty it is to 
prosecute any offense at law so aided and abetted, all information 
in their possession, relating to said unlawful business or traffic ; and 
to further assist in the identification of any person aiding or abet- 
ting in or conducting any such unlawful business or traffic; and 
any violation of the foregoing provisions of this section, or refusal 
or neglect to furnish information as provided hereinbefore, shall 
be punishable by a fine of not more than one thousand dollars or 
by imprisonment for not more than two years, or by both such fine 
and imprisonment; or 


2. by trick or false representation or impersonation, obtains or 
attempts to obtain from any telegraph or telephone company, any 
officer or any employee thereof, information concerning identifica- 
tion or location of any wires, cables, lines, terminals or other 
apparatus used in furnishing telegraph or telephone service, or any 
information concerning any communication passing over telegraph 
or telephone lines of any such company, or the existence, content or 
meaning of any record thereof, shall be guilty of a misdemeanor ; or 


3. by trick or false representation or impersonation. obtains or 
attempts to obtain access to any premises or to installations of any 
telegraph or telephone company upon such premises, shall be guilty 
of a misdemeanor. 

§ 744. Duty to report to law enforcement officers. It shall be 
the duty of every telephone or telegraph corporation to report to 
the police department or district attorney having jurisdiction, any 
violation of subdivisions one and two of section seven hundred 
thirty-eight of this chapter coming to its attention. Any wilful 
violation of this section shall be a misdemeanor punishable by a 
fine of five hundred dollars. 


§ 745. Disclosing confidential information. Except in any 
trial, hearing or other proceeding, a person who wilfully discloses 
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to any person, other than the telephone or telegraph company whose 
facilities are involved, or an employee or other authorized agent of 
the district attorney, attorney general or police officer making 
application for an order permitting eavesdropping, or a legislative 
committee or temporary state commission, any information concern- 
ing the application for, the granting or denial of orders for eaves- 
dropping, or the identity of the person or persons whose communi- 
cations, conversations, or discussions are the subject of an ex parte 
order granted pursuant to section eight hundred thirteen-a of the 
code of criminal procedure, shall be guilty of a misdemeanor. 


§ 2. Subdivision six of section fourteen hundred twenty-three of 
such law, as last amended by chapter seven hundred five of the 
laws of nineteen hundred fifty-one, is hereby amended to read as 
follows : 


6. A line of telegraph or telephone, wire or cable, pier or abut- 
ment, or the material or property belonging thereto, without law- 
ful authority, or shall unlawfully and wilfully cut, break, [tap,] 
or make connection with any telegraph or telephone line, wire, 
cable or instrumenti[, or read or copy in any unauthorized manner 
any message, communication or report passing over it, in this 
state]; or who shall wilfully prevent, obstruct or delay, by any 
means or contrivance whatsoever, the sending, transmission, con- 
veyance or delivery, in this state of any authorized message, com- 
munication or report by or through any telegraph or telephone 
line, wire or cable, under the control of any telegraph or telephone 
company doing business in this state; or who shall use any such 
telephone line to make calls to a place of business for the purpose 
of keeping busy the telephone line or lines thereto in any effort to 
injure such business by preventing, obstructing or delaying bona 
fide business calls; or who shall aid, agree with, employ or conspire 
with any person or persons to unlawfully do, or permit or cause to 
be done, any of the acts hereinbefore mentioned, or who shall occupy, 
use a line, or shall knowingly permit another to occupy, use a line, 
a room, table, establishment or apparatus to unlawfully do or cause 
to be done any of the acts hereinbefore mentioned; or, 


§ 3. Section five hundred fifty-two of such law is hereby 
repealed. 


§ 4. Section five hundred fifty-two-a of such law, as added by 
chapter five hundred nineteen of the laws of nineteen hundred 
forty-nine, is hereby repealed. 


§ 5. Section seven hundred twenty-one of such law, as amended 
by chapter six hundred forty-two of the laws of nineteen hundred 
twenty-three, is hereby repealed. 


§ 6. Nothing contained in any provision of article seventy-three 
of the penal law, as added by this act, applies to an offense com- 
mitted or other act done, at any time before the day when such 
article takes effect. Such an offense must be punished according 
to, and such act must be governed by, the provisions of law exist- 
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ing when it is done or committed, in the same manner as if this 
act had not been passed. An offense specified in such article, com- 
mitted after the beginning of the day when such article takes 
effect, must be punished according to the provisions of such article 
and not otherwise. 


§ 7. This act shall take effect July first, nineteen hundred fifty- 
six. 


Note.—Section five hundred fifty-two of the penal law, which is repealed 
by this act, is substantially reenacted by subdivisions one and two of section 
seven hundred forty-three of such law, as added by this act. 

Sections five hundred fifty-two-a and seven hundred twenty-one of such 
law, which are also repealed by this act, are substantially reenacted by 
section seven hundred forty-two, and subdivision three of section seven 
hundred thirty-eight of such law, respectively, as added by this act. 


STATE OF NEW YORK 


2d Rdg. 1176 Nos. 3986, 4569 Int. 3731 
IN ASSEMBLY 
February 21, 1956 


Introduced by Mr. SAVARESE—read once and referred to the 
Committee on Codes—reported from said committee with amend- 
ments, ordered reprinted as amended and placed on the order 
of second reading. 


AN ACT 


To amend the civil practice act, in relation to prohibiting the 
use of evidence obtained by eavesdropping 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The civil practice act is hereby amended by adding 
thereto a new section, to be section three hundred forty-five-a, 
to read as follows: 


§ 345-a. Eavesdropping evidence inadmissible. Evidence obtained 
by any act of eavesdropping, as defined in section seven hundred 
thirty-eight of the penal law, and evidence obtained through or 
resulting from information obtained by any such act of eaves- 
dropping, shall be inadmissible for any purpose in any action or 
proceeding, or upon any hearing, whether civil or criminal, except 
that any evidence or information obtained by or through, or 
resulting from any act of eavesdropping performed in accordance 


Expianation — Matter in stalics is new; matter in brackets [ ] is old law to be omitted. 
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with a court order granted pursuant to section eight hundred 
thirteen-a of the code of criminal procedure shall be admissible 
if otherwise competent. 


_§ 2. This act shall take effect July first, nineteen hundred fifty- 
six. 


STATE OF NEW YORK 


2d Rdg. 1175 Nos. 3985, 4568 Int. 3730 
IN ASSEMBLY 
February 21, 1956 


Introduced by Mr. SAVARESE—read once and referred to the 
Committee on Codes—reported from said committee with amend- 
ments, ordered reprinted as amended and placed on the order of 


second reading. 
AN ACT 


To amend the code of criminal procedure, in relation to court 
orders authorizing eavesdropping 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Title two-a of part six of the code of criminal proce- 
dure, as added by chapter nine hundred twenty-four of the laws 
of nineteen hundred forty-two, is hereby amended to read as follows: 


TITLE IT-A 


EX PARTE ORDERS FOR [THE INTERCEPTION OF TELEGRAPHIC 
AND TELEPHONIC COMMUNICATIONS] ZAVESDROPPING 


Section 813-a. Ex parte order for [interception] eavesdropping. 


§813-a. Ex parte for [interception] eavesdropping. An ex parte 
order for [the interception of telegraphic or telephonic communi- 
cations] eavesdropping as defined in subdivisions one and two 
of section seven hundred thirty-eight of the penal law, may be 
issued by any justice of the supreme court or judge of a county 
court or of the court of general sessions of the county of New York 
upon oath or affirmation of a district attorney, or of the attorney- 
general or of an officer above the rank of sergeant of any police 
department of the state or of any political subdivision thereof, that 
there is reasonable ground to believe that evidence of crime may be 
thus obtained and identifying the particular telephone [line] 
number or means of [communication] telegraph service, and 


ExpLaNaTIon — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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particularly describing the person or persons whose communica- 
tions, conversations or discussions are to be [intercepted] overheard, 
recorded, read or copied and the purpose thereof. In connection 
with the issuance of such an order the justice or judge may examine 
on oath the applicant and any other witness he may produce [for 
the purpose of satisfying] and shall satisfy himself of the existence 
of reasonable grounds for the granting of such application. Any 
such order shall be effective for the time specified therein but not 
for a period of more than [six] two months unless extended or 
renewed by the justices or judge who signed and issued the 
original order upon satisfying himself that such extension or 
renewal is in the public interest. If the justice or judge examines 
the applicant or any witness he may produce, in connection with the 
issuance, extension or renewal of such an order, the examination 
shall be under oath and a record thereof shall be made and pre- 
served. Any such order together with the papers upon which the 
application was based, and a transcript of the testimony, if any, 
shall be delivered to and permanently. retained by the applicant 
[as authority for intercepting or directing the interception of 
the telegraphic or telephonic communications transmitted over the 
instrument or instruments described]. A true copy of such order 
shall at all times be retained in his possession by the judge or 
justice issuing the same. Neither the original order, nor any copy 
thereof shall be filed in any public office except as the same may be 
included in the record of a trial, hearing or other official proceeding. 


_§ 2. This act shall take effect July first, nineteen hundred fifty- 
six. 


STATE OF NEW YORK 


No. 3979 Int. 3724 
IN ASSEMBLY 
February 21, 1956 


Introduced by Mr. SAVARESE—read once and referred to the 
Committee on Codes 
AN ACT 
To amend the civil rights law, in relation to making disclosure 
of communication unlawful 

The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

Section 1. The civil rights law is hereby amended by adding 
thereto a new section, to be section fifty-a, to read as follows: 

§ 50-a. Disclosure of information unlawful. Any person, firm 
or corporation: 


ExpLanaTIon — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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1. obtaining information by eavesdropping as defined in section 
seven hundred thirty-eight of the penal law, or 

2. acquiring information knowing the same to have been obtained 
by eavesdropping, as so defined, or 

3. before disclosing information knows or has reason to know 
that such information was obtained by eavesdropping as so defined, 
who or which discloses any of such information to any person other 
than to a prosecuting official for the purpose of prosecution under 
article seventy-three of the penal law, shall be guilty of a misde- 
meanor. This section shall not apply to information obtained pur- 
suant to an ex parte order granted pursuant to section eight 
hundred thirteen-a of the code of criminal procedure. 


§ 2. This act shall take effect July first, nineteen hundred fifty- 
six. 


STATE OF NEW YORK 


No. 3980 Int. 3725 
IN ASSEMBLY 
February 21, 1956 


Introduced by Mr. SAVARESE—read once and referred to the 
Committee on Codes 


AN ACT 


To amend the civil rights law, in relation to providing for an 
action for injunction and for damages by those injured by 
eavesdropping 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The civil rights law is hereby amended by adding 
thereto a new section, to be section fifty-one-a, to read as follows: 


§ 51-a. Action for injunction and for damages. Any victim of 
eavesdropping as defined in section seven hundred thirty-eight of 
the penal law, may maintain an equitable action in the supreme 
court of this state against the person or persons having or disclosing 
information obtained through or as a result of such eavesdropping, 
to prevent and restrain the use or disclosure of such information 
and may also maintain an action at law for the recovery of damages 
for any injury sustained by reason of the use or disclosure of any 
information so obtained and may recover actual damages, and in 
addition thereto, punitive damages in an amount not to exceed ten 
thousand dollars, against any person using or disclosing such infor- 
mation in violation of section fifty-a of this chapter, and against any 
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person who has performed, aided in, authorized, employed, procured 
or permitted to be done any act of eavesdropping by which the 
information was obtained. This section shall not apply to informa- 
tion obtained pursuant to an ex parte order granted pursuant to 
section eight hundred thirteen-a of the code of criminal procedure. 


§ 2. This act shall take effect July first, nineteen hundred fifty- 
six. 


STATE OF NEW YORK 


No. 3981 Int. 3726 
IN ASSEMBLY 
February 21, 1956 


Introduced by Mr. SAVARESE—read once and referred to the 
Committee on Codes 


AN ACT 


To amend the public service law, in relation to providing special 
services to law enforcement officers 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The public service law is hereby amended by adding 
thereto a new section, to be section one hundred four, to read as 
follows: 


§ 104. Special services to law enforcement officers. Subject to 
such rules and regulations as the commission may prescribe, any 
telephone company upon receipt of a copy of an order authorizing 
the overhearing or recording of telephonic communications granted 
pursuant to section eight hundred thirteen-a of the code of crimi- 
nal procedure shall, as promptly as possible, provide to the law 
enforcement officer securing the order, leased wire service connect- 
ing the line which is to be overheard or recorded with the office or 
other designated location of such officer, and shall service and 
maintain such leased line during the effective period of such order 
at a tariff rate approved by the commission. In connection with 
the establishment of such service, the receipt of orders and the 
billing therefor, such telephone company shall maintain the con- 
fidential nature of its accounts and services. 


_§ 2. This act shall take effect July first, nineteen hundred fifty- 
six, 
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APPENDIX E 


RESOLUTION CREATING THE COMMITTEE 


(The following joint resolution was adopted by the Legislature 
February 22, 1955. Subsequent resolutions extended the life of the 
committee to March 31, 1956, with total appropriations of $75,000.) 


By Mr. MrrcHe.L 
By Mr. Morgan 


Whereas, The rights of the people to be secure in their persons, 
houses, papers and effects from unreasonable searches and seizures 
and from unreasonable interception of telephone and telegraph 
communications are among the most fundamental and cherished 
possessions guaranteed to them by our state constitution ; and 


Whereas, Modern inventions, particularly in the field of elec- 
tronics, have greatly contributed to the ease with which telephone 
and telegraph communications and personal conversations can be 
intercepted, thus greatly increasing the number of unlawful inter- 
ceptions of such communications and the consequent invasion of 
the privacy of the individual; now, therefore, be it 


Resolved (if the Senate and Assembly concur), That a joint leg- 
islative committee, to consist of three members of the Senate, to be 
appointed by the temporary president of the Senate and three 
members, to be appointed by the speaker of the Assembly, be, 
and the same hereby is, created to make a thorough preliminary 
investigation and study of the extent of such invasions of the rights 
of the individual, the methods employed or which can be employed 
in making such unlawful interceptions and the measures which may 
be taken to overcome such unlawful practices; and be it further 


Resolved (if the Senate and Assembly concur), That such com- 
mittee shall organize by the selection from its number of a chair- 
man, a vice-chairman and a secretary, and may employ and at 
pleasure remove counsel and other employees and assistants as may 
be necessary and fix their compensation within the amounts here- 
after made available therefor. Any vacancy in the membership of 
the committee shall be filled by the officer authorized to make the 
original appointment. The members of the committee shall serve 
without compensation for their services and shall be entitled to 
their actual expenses incurred in the performance of their duties. 
The committee may sit in any place within the state, and in such 
place or places without the state as it may determine to conduct 
its work and it may hold either public or private hearings. The 
committee shall have power to subpoena witnesses, to take testimony 
and compel the production of books, papers and documents, and 
it shall have generally all the powers of a legislative committee as 
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provided by the legislative law. The committee may request and 
receive from all public officers, departments and agencies of the 
state and its political subdivisions such assistance and data as will 
assist it in carrying out its duties; and be it further 


Resolved (if the Senate and Assembly concur), That such com- 
mittee shall report its findings to the legislature on or before March 
thirty-first, nineteen hundred fifty-five and may submit with its 
report such legislative proposals as it deems necessary to make its 
recommendations effective; and be it further 


Resolved (if the Senate and Assembly concur), That the sum of 
twenty-five thousand dollars ($25,000) or so much thereof as may 
be necessary, be, and the same hereby is, appropriated from the 
contingent fund of the legislature for the necessary expenses of 
such committee in carrying out its duties hereunder. Such money 
shall be payable on the order and warrant of the comptroller upon 
the certificate of the chairman of the committee as prescribed 
by law. 
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LETTER OF TRANSMITTAL 


To: The Hon. W. AVERELL Harriman, Governor of the State of 
New York: 


The Senate and Assembly of the State of New York: 


The Joint Legislative Committee to Study Illegal Interception 
of Communications, created February 22, 1955, and extended by 
joint resolutions of the Senate and the Assembly to March 31, 1957, 
herewith submits its reports covering two subjects: 


1. Further developments on eavesdropping and wiretapping; 
2. State licensing of the private detective business, private inves- 
tigators and watchmen. 
Also incorporated is a report by the Committee’s minority on the 
second of these two subjects. 
ANTHONY P. SAVARESE, JR., 
Chairman 
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CHAIRMAN’S FOREWORD AND SUMMARY 


Changes of great importance in the New York State laws on eaves- 
dropping, including wiretapping, were adopted by the Legislature 
and approved by the Governor as Chapters 879, 880, and 881 of the 
Laws of 1957. They take effect on July 1, 1957. 

This legislation represents the tangible accomplishment of this 
Committee since it was created February 22, 1955, to study the 
invasions of privacy which had become notorious through publi- 
cized instances of the abuse of modern electronic equipment. The 
main points of new law are as follows: 


1. It is made a crime for any person except law enforcement 
officers to use a secret microphone, tape-recorder or other such 
device to listen in on any conversation at which he is not present. 
So far as we know, this is the first act in American statute law 
which outlaws the modern practice of eavesdropping by secret 
microphone—a practice fully analogous to wiretapping, and equally 
repugnant. Until now the abuse of the new listening and recording 
devices and tiny radio transmitters has been entirely without legal 
restraint. We regret that our new statute does not accomplish any 
control over the use of secret microphones by law enforcement 
officers. Our original proposal, twice vetoed by the Governor, was 
that police and district attorneys be permitted to do such eaves- 
dropping only under the authority of a court order, as is now 
required for wiretapping. The Governor’s position made it neces- 
sary for us to compromise. Even so, we believe this new statute 
creates a landmark in the law fully comparable to the passage in 
1892 of our State law against telephone tapping. 


2. The new legislation closes a loophole in our law against tele- 
phone tapping by private citizens, by making it clear that a tele- 
phone subscriber shall not be permitted to tap conversations held 
by others on his own phone. A New York court decision in 1950, 
known as the Appelbaum ease, held that a subscriber had a para- 
mount right to do this. Using this ruling as a cloak of legality and 
an element of confusion, wiretappers had operated openly. Law 
enforcement officers fully supported our legislation making it a 
felony for any person, except a law enforcement officer operating 
under court order, to tap a telephone. 


3. The new legislation changes the rule of evidence so that evi- 
dence obtained by unlawful eavesdropping (including wiretapping) 
shall be inadmissible in any civil action, proceeding or hearing. 
As originally passed and vetoed, this bill would also have excluded 
such evidence from criminal proceedings; but district attorneys 
objected. We are sure that the compromise here is a disappoint- 
ment to the Bill of Rights committees of our leading bar associa- 
tions, who strongly supported the original bill. As enacted, how- 
ever, this measure does carry out one major purpose of this 
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Committee: to reduce the incentive for eavesdropping by private 
persons, by making valueless any evidence thus obtained. 

To sum up, this new legislation makes great progress toward 
the control of private eavesdropping; it makes little progress in 
the control of eavesdropping by law enforcement officers. All this 
is set forth in detail with full documentation in Part I of this 
report. The bills enacted into law are set forth on page 28, in their 
proper chronological position. 

Part II of this report relates to a second task which was given 
to this Committee in 1956, the study of our State law and procedure 
in the licensing of private detectives. The Secretary of State has 
recognized imperfections in the present law, and this report 
includes the bills offered to the Legislature in 1957 in his behalf. 
While certain of his proposals are sound, this Committee was 
unready to accept the program in full when it reported to the 
Legislature. This led to a minority report, and perhaps more 
heat was generated than was necessary. When we undertake to 
revise the regulation of an entire industry, many complexities arise; 
but, with the cooperation of the Department of State, we hope to 
present to the Legislature in 1958 a comprehensive program on this 
subject. 

To this end, this Committee’s life has been extended for another 
year, and its name has been changed to the Joint Legislative Com- 
mittee on Privacy of Communications and Licensure of Private 
Investigators. 

Clearly, the last word has not been said on privacy of communica- 
tions. As this report goes to press, the use of a secret microphone 
to record private conversations is again a matter of top news 
interest, in the case of Joseph (Socks) Lanza, a parole violator 
whose conversations in Westchester County Jail were recorded on 
behalf of the Parole Board. We have observed with great interest 
the story of this case as it unfolded before another legislative 
committee, and shall analyze the evidence carefully from the stand- 
point of present law and possible legislation. 

This much may be said in passing: In present law there is nothing 
to govern the eavesdropping in the Lanza case, except perhaps 
as it relates to conversations between attorney and client. Under 
our proposed legislation, as vetoed, such eavesdropping would be 
legal only under authority of a court order, on application of police 
or prosecutor, who might be expected to cooperate with the Parole 
Board in the public interest. Under the new law, taking effect 
July 1, any such eavesdropping will be a felony except when prac- 
ticed by ‘‘any law enforcement officer while acting lawfully and in 
his official capacity in the investigation, detection or prosecution 
of crime.’’ It is doubtful whether this exception, a part of our 
compromise, would cover any use of secret microphones by parole 
officers. 

To complete the record, it should be noted that the compromise 
which obtained approval of this year’s new legislation was reached 
at a conference on March 21, in the office of the Counsel to the 
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Governor, Mr. Daniel Gutman. In addition to the Governor’s 
Counsel, those present included the Police Commissioner of New 
York City, Stephen P. Kennedy; his deputy, Aloysius Melia; the 
District Attorney of Kings County, Edward S. Silver; the District 
Attorney of New York County, Frank 8. Hogan; the Chairman of 
this Committee ; the Committee’s Vice Chairman, Senator Frank S. 
McCullough; Howard Cerny, Counsel to the Committee; and 
Hickman Powell, Consultant to the Committee. By common 
consent, the bills were amended and reintroduced that day through 
the Assembly Committee on Rules. They were passed and were 
duly approved by Governor Harriman on April 23. 

Earl Warren, now Chief Justice of the United States, once 
remarked that he doubted that the Bill of Rights could be enacted 
today. Bearing in mind that the Bill of Rights is a limitation, not 
on private citizens but on the sovereign power (that is, law enforce- 
ment officers), the experience of this Committee does not conflict 
with Mr. Warren’s gloomy thought. We have succeeded in making 
it a felony for any private person to eavesdrop by secret micro- 
phone; we have not succeeded in regulating the use of such eaves- 
dropping by law enforcement officers. This Committee still be- 
lieves that use of secret microphones by law enforcement officers 
should be brought under the control of the courts, in accord with 
our successful law and experience concerning law enforcement 
wiretaps. 

In urging this, it is well to say again that we have not charged 
present district attorneys or police with any oppressive and indis- 
eriminate use of secret microphones. But as legislators it is our 
duty to foresee that future law enforcers may not be as careful as 
our present officials about the individual right of privacy. Abuse 
of microphones is not unknown elsewhere. Their oppressive use 
by the secret police abroad is notorious. Police misuse of micro- 
phones was an important factor in a drastic 1955 decision by the 
Supreme Court of California changing that State’s rules of evi- 
dence. (People v. Cahan, 44 Cal. 2d 434.) 

Whether or not it was in the public interest to plant a micro- 
phone on Socks Lanza, such tactics should be permitted only under 
the regulation of the courts, as is now the case with wiretapping. 

Eavesdropping by secret microphone cannot be morally distin- 
guished from eavesdropping by wiretap. Its use by public officials 
should be brought under court control, as wiretapping is. In next 
year’s legislative session a bill will be introduced for this single, 
simple purpose. I intend to urge its enactment and I expect it to 
pass. When this issue is presented thus simply, without compli- 
cating factors, I trust it will receive Governor Harriman’s approval. 


ANTHONY P. SAVARESE, JR., 


Chairman 








354 WIRETAPPING 


PART I 
EAVESDROPPING AND WIRETAPPING 


1. Interim Report Dated January 16, 1957, resubmitting, 
with amendments, three bills passed in 1956 and vetoed 
by the Governor: 


INTERIM REPORT 


Shortly before its adjournment in 1956, the Legislature passed 
three bills striking at the sordid practice of private electronic 
eavesdropping, including wiretapping, which had grown up in this 
State. Thereafter all three bills were vetoed by the Governor. 

This interim report is to resubmit these three bills, with some 
amendment. They are appended to this report. Since they have 
already been well considered, we hope that any present objections 
may be heard promptly and that the bills may be finally enacted 
into law, so that the people may no longer be denied this protee- 
tion of their privacy. 

In his veto message the Governor expressed sympathy with the 
purpose of these bills and the hope that it would be possible to 
overcome the objections which were brought forward after the bills 
had been passed without a dissenting vote. 

We have amended one of the three bills, and hope this will satisfy 
the objection of certain newspaper publishers to an old section of 
law re-enacted in last year’s version. As to other objections made 
by law enforcement officers, they may be stated while these bills 
are in committee. In this connection it may be emphasized that 
these bills and the public hearings which support them have been 
related primarily to violations of privacy by private investigators— 
not to any charges of abuse or misconduct by officers of the law. 

This committee was created two years ago, after the public prints 
revealed various shocking instances of the invasion of privacy by 
wiretapping and other electronic eavesdropping. In public hear- 
ings we revealed further shocking incidents and certain glaring 
inadequacies of existing law.’ All this is set forth in detail in 
this Committee’s published report, 1956 Legislative Document No. 
53. This interim report is made as brief as possible, to eliminate 
confusion of detail and to throw clarity and emphasis on our main 
points, which are very simple. 


1The Committee’s public hearings dealt intensively with various invasions 
of privacy by a licensed private detective, Charles V. Gris. Since then the 
license of Gris has been revoked and he has been convicted of interceptin 
telephone calls in violation of the Federal Communications Act, the first sue 
conviction in this jurisdiction. These results were based on information 
brought forth in our hearings. 
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Present Law 


First let us understand the basic facts about our present New 
York law. Telephone wiretapping was made a felony in 1892, but 
the police have always used it for the detection of crime. By a 
constitutional amendment in 1938, supplemented by procedural 
legislation, New York State prohibited wiretapping by law officers, 
except when authorized by court order. Stated otherwise, New 
York legalized wiretapping on criminal suspects, but put it under 
regulation of the judiciary. After almost two decades, our studies 
indicate this system has worked with general satisfaction. 

The 1938 innovation relates only to officers of the law, as a 
limitation on the sovereign power. It has no application to private 
individuals. Any measures to penalize private eavesdropping, by 
wiretap or otherwise, are naturally part of the Penal Law; and it 
is primarily in this that our committee found inadequacies in need 
of correction. 


Bill No. 1, Amending the Penal Law 


This Committee’s primary bill, amending the Penal Law, under- 
takes to correct these inadequacies in three ways: 


(1) Close a loophole in the law against private wiretapping; 

(2) Provide new law to prohibit eavesdropping by micro- 
phones and recording devices; and 

(3) Consolidate present scattered laws on interception of 
communications and, in so doing, make it clear that the evil of 
wiretapping is not merely in the offense against property but 
particularly in the violation of privacy—the eavesdropping. 


1. The Wiretap Loophole 


Our present New York law makes individual wiretapping a felony 
but in 1950 the courts held that it does not prohibit a telephone 
subscriber from having his own telephone tapped and thereby 
intercepting the talk of other persons who may have occasion to 
use his wire. Thus was created an ill-defined area of ‘‘legal’’ wire- 
tapping. Under its protection professional wiretappers have oper- 
ated openly, even advertised their services. When caught red- 
handed, they have claimed to be working on a ‘‘legal’’ job, and 
have thus often prevented prosecution by creating confusion, even 
though their acts were actually felonious. Experience has amply 
shown that this exception for the telephone subscriber is against 
the public interest. This bill closes the loophole and outlaws wire- 
tap eavesdropping by anyone, except law enforcement officers 
specifically authorized by court order. And, since any private per- 
son caught wiretapping will be presumably a law violator, the bill 
imposes a duty on the telephone company to report such cases to 
the authorities. 

Lest there be confusion with present Federal law, it is well to 
point out that this bill does not prohibit a person from recording 
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his own telephone conservation or having a third person (such as 
his secretary) listen in or record his conversation. It prohibits 
only eavesdropping by wiretap—that is, listening in to a telephone 
conversation without the knowledge of either of the participants, 


2. Secret Microphones 


It was soon after the introduction of the telephone that our 
legislators in 1892 recognized the danger of eavesdropping and 
made it a felony to tap a telephone wire. Their alertness has been 
well justified by later events. In more recent times we have not 
been as foresighted as they. 

Lately the art of electronics has made great advances. Micro- 
phones, sound recorders, and transmitters have become compact 
and supersensitive. Technically it is easy to secrete a microphone 
in a room and overhear what goes on there. Such surveillance has 
become a commonplace of fact and fiction, particularly with respect 
to the police states of Europe. It causes revulsion in all of us. 

Therefore it was with some surprise and shock that this Com- 
mittee, in reviewing our statutes, realized there is absolutely noth- 
ing in our New York law to protect us from such violation of 
privacy, either by secret police or by private spies. Today anyone 
can plant a secret microphone and eavesdrop on private conver- 
sation without committing any violation of law, except perhaps 
such minor offenses as trespass. In purpose and result, of course, 
the unprohibited act here involved is exactly the same as the 
recognized felony of wiretapping. 

To remedy this vacuum in our law, this bill makes it a felony 
for any person not present at a conversation to overhear or record 
it, intenticnally and by means of instrument. An exception is 
made for law enforcement officers acting under court order, exactly 
as is now done with wiretapping. 

Recently a myriad of electronic listening and recording instru- 
ments have come into widespread and rapidly increasing use, mostly 
for desirable purposes. Some of them, even some not meant for 
surveillance, are so tiny as to be easily concealed. Many, though 
not all, of the most compact devices are made for police or military 
intelligence purposes. In a number of instances, we found that they 
had been used in private divorce investigations. In one instance, a 
prominent businessman told us of discovering that a telephone on 
his desk had been transformed into a microphone, presumably to 
discover business secrets. 

In framing legislation to outlaw such abuse of listening devices, 
it was necessary to use the utmost restraint and delicacy of defini- 
tion. There were booby traps in this new ground; too inclusive 
phraseology might inadvertently outlaw the innocent user of a 
hearing aid. Also there are areas of obnoxious conduct which are 
not clearly felonious. For instance, the investigator who carries a 
concealed recording device while interviewing witnesses, or the 
man who secretly records his own office conversations, may not be 
desirable persons with whom to talk confidentially; but they are 
not included in this legislation. 
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We believe that our provision against electronic eavesdropping 
meets the minimum necessity of protection in an area where the 
threat to privacy is likely to grow rather than diminish. Tech- 
nology is improving; and, if wiretapping is outlawed effectively, 
the motivation for this similar kind of eavesdropping will be 
increased. 

While it is perhaps not necessary, we have also included a sub- 
section specifically prohibiting an outsider from recording the 
secret deliberations of a jury. This is obviously an expression of 
the general disapproval of such an incident last year, when it was 
revealed that a Federal judge in the Midwest had permitted a 
research group to make such a recording. 


3. Consolidation of Law: Eavesdropping by Ear 


Our proposed amendment of the Penal Law aims to make it 
more orderly by consolidation of scattered existing statutes into a 
single article. This includes the rephrasing of the present law 
against wiretapping, now inappropriately classified as malicious 
mischief, along with damage to sewers, water mains, and piers. 

Surprisingly, it was this consolidation which provoked our most 
vehement opposition after this bill was passed last year. The bill 
then included a restatement of ancient section 721 of the present 
Penal Law, which reads as follows: 


‘‘A person, who secretly loiters about a building, with intent 
to overhear discourse therein, and to repeat or publish the 
same to vex or annoy or injure others, is guilty of a mis- 
demeanor.’’ 


This virtually forgotten section of the existing statute, adapted 
long ago from the common law of olden times, alarmed some news- 
paper publishers. They protested it was a threat to the press and 
could be used to harrass reporters. We think their fears of this 
old law are unrealistic and unfounded. But in the present bill we 
have undertaken to eliminate this argument and opposition by 
simply repealing old section 721. There has never been a prosecu- 
tion under it, and we are convinced it has no real present value. 

In his veto message the Governor suggested that this old statute 
was ‘‘obsolete,’’? a description with which we have no quarrel. In 
our own report we referred to it as follows: ‘‘This section is 
obviously an inept 19th Century attempt to modernize Blackstone. 
Lawyers recognize that this seemingly simple sentence contains so 
many elements of proof that it would be impossible to convict 
anyone under it. It has been a dead letter of the law...’’ 

As amended, this bill now applies exclusively to eavesdropping 
by instrument, except in the rare case of intercepting a telegram 
by listening to an old-fashioned Morse instrument. Eavesdropping 
is made a felony, punishable by no more than two years in prison. 

In the common law the eavesdropper was a sneak who crept 
under windows and the eaves of houses to hear the talk therein 
and then spread mischievous tales. He was then rated only as a 
common nuisance. Today that kind of listening, with the naked 
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ear, is no serious problem. But this type of snooper still exists. He 
is equipped with modern devices much more sensitive than the ear. 
Electronics have amplified his efficiency and the seriousness of his 
offense. The present bill deals with this modern eavesdropping 
problem, by an up-to-date application of a sound principle of the 
common law. 


Bill No. 2, Amending the Code of Criminal Procedur: 


This bill is supplementary to the amendment of the Penal Law, 
for it provides procedure whereby law enforcement officers may 
obtain court orders authorizing electronic eavesdropping—the same 
regulation now imposed on wiretapping. 

It also makes minor changes in the present procedure for grant- 
ing court orders. While our inquiry revealed no flagrant abuses, 
it appeared that at times court orders had been sought on the basis 
of very sketchy affidavits. Without imposing any great burden, the 
amendments aim to provide additional assurance that such orders 
are well founded and not granted in a perfunctory way. 

Some police officers have objected that undesirable delays would 
result if they must obtain a court order before installing a listening 
device in a suspect’s room. But our system of court regulation of 
wiretapping has been tried, and it has worked. We believe that the 
same supervision should be given to any electronic eavesdropping. 
Any such eavesdropping is a violation of privacy; permitting it, 
even under the protection of the courts, represents a compromise 
of our civil liberty. There comes a: point at which no further com- 
promise is indicated. We are against indiscriminate electronic 
spying, whether by wiretap or microphone, by private persons or 
by the police. 


Bill No. 3, Amending the Civil Practice Act 


This bill would make any evidence inadmissible in any proceed- 
ings in this State, if obtained through illegal eavesdropping. It 
has been opposed by public prosecutors. Its principle has been 
endorsed by the New York State Bar Association; and the bill 
itself is supported by the Bill of Rights committees of leading bar 
associations. While our first two bills are interdependent, and 
must be considered together, this evidence bill stands or falls by 
itself, on its own merits. Its purpose is to make eavesdropping 
unprofitable as well as illegal. 

Prosecutors have objected that this bill would make an exception 
to the general rule in this State, that evidence is admissible whether 
obtained legally or illegally. We know of no instance in which 
illegal wiretap evidence has been offered by any prosecutor since 
law enforcement wiretapping was regularized in 1938. With proper 
procedure provided for legal eavesdropping, there will be no reason 
for any prosecutor to use any such evidence illegally obtained. 
Hence this bill involves no real loss for public prosecution, and 
the objection is theoretical rather than realistic. 
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Our inquiry, however, revealed the existence of a substantial 
amount of wiretapping and eavesdropping to obtain evidence for 
civil litigation. The value of such evidence provided the real 
incentive for most of the sordid story of wiretapping in New York. 
We all know that penalties alone do not prevent crime. By this 
bill we propose to destroy the incentive, the profit motive, for 
private eavesdropping. It can be an effective weapon for putting 
the professional eavesdropper out of business. 


The Governor’s 1956 Veto 


The Governor’s veto of this legislation is phrased in very general 
terms, and we have been unable to get a bill of particulars. 

The Governor mentions the objection of newspaper publishers; 
and this, we trust, has been met by the elimination of section 721 
of the Penal Law. He emphasizes also the objections of law enforce 
ment officials. As we understand them, these have been stated in 
this memorandum. In these respects the bills we submit are un- 
changed from those of last year. 

The views of law officers should be heard with respect, but they 
are not necessarily controlling. It is not surprising that policemen 
prefer not to have their eavesdropping limited by supervision of 
the courts. It is, indeed, proper that public prosecutors enter 
objections to any abridgment of the rule on illegally obtained 
evidence. But we are dealing here, as the Governor recognizes, with 
fundamental rights. And, after all, the Bill of Rights was not 
brought into being by the King’s men. It was imposed upon them 
by the people, as limitation of the sovereign power. 

We ask for prompt consideration of these bills, so that any valid 
remaining objections may be aired and that New York State may 
proceed with improved definition and protection of the privacy of 
communications. 

Your action in this area perhaps has even greater significance 
this year than it had in 1956. Last year our legislation followed 
quickly upon the heels of a lurid series of scandals and scare head- 
lines. Too little time had passed between the event and the solution 
to crystallize an informed support for the program. 

Since then, however, the Committee’s report and proposals have 
received wide cireulaticn. They have come to be accepted as a 
pioneering, authoritative work in this area of civil rights. Indeed, 
they have provided the original stimulus for a Nation-wide interest 
in the abuses of modern electronics which infringe on individual 
privacy. As a result, other legislatures—notably those of New 
Jersey, Pennsylvania, Delaware, Massachusetts, and California— 
will be grappling this year with the poblems New York first faced 
in its constitutional amendment of 1938 and continues to face in 
the legislation under consideration. The subject of wiretapping 
and eavesdropping is thus one of national concern, and a Nation- 
wide study has just been launched, financed by foundation funds, 
by the Pennsylvania State Bar Association, with the cooperation of 
the American Bar Association. 
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Meanwhile, on the basis of our own study, we believe the way is 
clear for New York to maintain its leadership in this difficult field, 
on a basis of realism, decency, and justice. 


Respectfully submitted, 


ANTHONY P. SAVARESE, JR., Chairman 
FRANK S. McCunuovuen, Vice Chairman 
MacNeit MITCHELL 

Harry GITTLESON 

RoBERT WALMSLEY 
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2. Three bills, submitted with report of January 16, 1957, 
passed by the Legislature, and vetoed by the Governor: 


BILL No. 1 
AN ACT 


To amend the penal law, in relation to eavesdropping and wire- 


tapping and repealing certain provisions of such law relating 
thereto 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 


Section 1. The penal law is hereby amended by adding thereto 
a new article, to be article seventy-three, to read as follows: 


ARTICLE 73 
EAVESDROPPING 


Section 738. Eavesdropping. 
739. Exemption. 
740. Punishment for eavesdropping. 
741. Person defined. 
742. Eavesdropping instruments. 
743. Divulging telephone and telegraph company informa- 
tion and impersonation of employees. 
744. Duty to report to law enforcement officers. 
745. Disclosing confidential information. 


§ 738. Eavesdropping. A person: 


1. not a sender or receiver of a telephone or telegraph communi- 
cation who intentionally and by means of instrument overhears or 
records a telephone communication or who aids, authorizes, employs, 
procures or permits another to do so, or who intentionally and 
by means of or without instrument reads, copies, overhears or 
records a telegraph communication, or who aids, authorizes, em- 
ploys, procures or permits another to do so, without the consent 
of either a sender or receiver thereof ; or 


2. not present during a conversation or discussion who inten- 
tionally and by means of instrument overhears or records such 
conversation or discussion, or who aids, authorizes, employs, pro- 
cures or permits another to do so, without the consent of a party 
to such conversation or discussion; or 


3. who, not a member of a jury, records or listens to by means 
of instrument the deliberations of such jury or who aids, author- 


ExPLaANaTION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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izes, employs, procures or permits another to do so; is guilty of 
eavesdropping. 


§ 739. Exemption. There shall be exempt from the provisions 
of this article: 


1. eavesdropping pursuant to an ex parte order granted pursuant 
to section eight hundred thirteen-a of the code of criminal pro- 
cedure; and 


2. the normal operation of a telephone or telegraph corporation 


or the normal use of the services and facilities furnished by such 
corporation pursuant to its tariffs. 


§ 740. Punishment for eavesdropping.A person who violates 
any subdivision of section seven hundred thirty-eight of this chapter 


shall be guilty of a felony punishable by imprisonment for not more 
than two years. 


§ 741. Person defined. As used in this article, the word ‘‘per- 
son’’ shall mean any individual, partnership, corporation or as- 
sociation including the subscriber to the telephone or telegraph 
service involved, and a law enforcement officer. 


§ 742. Eavesdropping instruments. A person who has in his 
possession any device, contrivance, machine or apparatus designed 
or commonly used for eavesdropping as defined in section seven 
hundred thirty-eight of this chapter, under circumstances envincing 
an intent to unlawfully use or employ or allow the same to be so 
used or employed for eavesdropping, or knowing the same is 
intended to be so used, shall be guilty of a misdemeanor, and if 
he has been previously convicted of any crime, he shall be guilty 
of a felony. 


§ 743. Divulging telephone and telegraph company information 
and impersonation of employees. A person who: 

1. wrongfully obtains, or attempts to obtain, any knowledge 
of a telegraphic or a telephonic communication by connivance 
with a clerk, operator, messenger, or other employee of a telegraph 
or telephone company; or being such clerk, operator, messenger, 
or other employee, wilfully divulges to anyone but the person for 
whom it was intended, the contents or the nature thereof of a 
telegraphic or telephonic message or dispatch intrusted to him for 
the transmission or delivery, or of which contents he may in any 
manner become possessed, or occupying such position in a tele- 
graph office wilfully refuses or neglects to transmit or deliver 
messages received at such office, except when such telegraphic or 
telephonic message or dispatch is in aid of or used to abet or carry 
on any unlawful business or traffic, or to perpetrate any criminal 
offense, and when it shall appear that any offense at law or unlawful 
business or traffic is being carried on or conducted in whole or in 
part by means of a telegraphic or telephonic message or dispatch, 
it shall be the duty of any corporation, officer or employee having 
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knowledge of the same, to withhold such dispatch from delivery, 
and to further furnish to any publie officer whose duty it is to 
prosecute any offense at law so aided and abetted, all information 
in their possession, relating to said unlawful business or traffic; 
and to further assist in the identification of any person aiding or 
abetting in or conducting any such unlawful business or traffic; 
and any violation of the foregoing provisions of this section, or 
refusal or neglect to furnish information as provided herein- 
before, shall be punishable by a fine of not more than one thousand 
dollars or by imprisonment for not more than two years, or by 
sa such fine and imprisonment; or 
. by trick or false representation or impersonation, obtains or 

atte mpts to obtain from any telegraph or telephone company, any 
officer or any employee thereof, information concerning ide ntifica- 
tion or location of any wires, cables, lines, terminals or other 
apparatus used in furnishing telegraph or telephone service, or any 
en concerning any communication passing over telegraph 

r telephone lines of any such company, or the existence, content 
or meaning of any record thereof, shall be muilty of a misdemeanor; 
or 

3. by trick or false representation or impersonation, obtains or 
attempts to obtain access to any premises or to installations of any 
telegraph or telephone company upon such premises, shall be 
guilty of a misdemeanor. 


§ 744. Duty to report to law enforcement officers. It shall 


be the duty of every telephone or telegraph corporation to report 
to the police department or district attorney having jurisdiction, 
any violation of subdivsion one of section seven hundred thirty- 
eight of this chapter coming to its attention. Any wilful violation 
of this section shall be a misdemeanor punishable by a fine of five 
hundred dollars. 


§ 745. Disclosing confidential information. Except in any trial, 
hearing or other proceeding, a person who wilfully discloses to 
any person, other than the telephone or telegraph company whose 
facilities are involved, or an employee or other authorized agent 
of the district attorney, attorney general or police officer making 
application for an order permitting eavesdropping, or a legislative 
committee or temporary state commission, any information con- 
cerning the application for, the granting or denial of orders for 
eavesdropping, or the identity of the person or persons whose 
communications, conversations, or discussions are the subject of 
an ex parte order granted pursuant to section eight hundred 
thirteen-a of the code of criminal procedure, shall be guilty of a 
misdemeanor. 


§ 2. Subdivision six of section fourteen hundred twenty-three 
of such law, as last amended by chapter seven hundred five of the 
laws of nineteen hundred fifty- one, is hereby amended to read as 
follows: 
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6. A line of telegraph or telephone, wire or cable, pier or abut- 
ment, or the material or property belonging thereto, without lawful 
authority, or shall unlawfully and wilfully cut, break, [tap,] or 
make connection with any telegraph or telephone line, wire, cable 
or instrument[, or read or copy in any unauthorized manner any 
message, communication or report passing over it, in this state]; 
or who shall wilfully prevent, obstruct or delay, by any means or 
contrivance whatsoever, the sending, transmission, conveyance or 
delivery, in this state of any authorized message, communication 
or report by or through any telegraph or telephone line, wire or 
cable, under the :ontrol of any telegraph or telephone company 
doing business in this state; or who shall use any such telephone 
line to make calls to a place of business for the purpose of keeping 
busy the telephone line or lines thereto in any effort to injure such 
business by preventing, obstructing or delaying bona fide business 
ealls; or who shall aid, agree with, employ or conspire with any 
person or persons to unlawfully do, or permit or cause to be done, 
any of the acts hereinbefore mentioned, or who shall occupy, use 
a line, or shall knowingly permit another to occupy, use a line, a 
room, table, establishment or apparatus to unlawfully do or cause to 
be done any of the acts hereinbefore mentioned; or, 


§ 3. Section five hundred fifty-two of such law is hereby 
repealed. 


§ 4. Section five hundred fifty-two-a of such law, as added by 
chapter five hundred ninteen of the laws of nineteen hundred forty- 
nine, is hereby repealed. 


§ 5. Section seven hundred twenty-one of such law, as amended 
by chapter six hundred forty-two of the laws of nineteen hundred 
twenty-three, is hereby repealed. 


§ 6. Nothing contained in any provision of article seventy- 
three of the penal law, as added by this act, applies to an offense 
committed or other act done, at any time before the day when such 
article takes effect. Such an offense must be punished according 
to, and such act must be governed by, the provisions of law ex- 
isting when it is done or committed, in the same manner as if this 
act had not been passed. An offense specified in such article, com- 
mitted after the beginning of the day when such article takes effect 
must be punished according to the provisions of such article and 
not otherwise. 


§ 7. This act shall take effect July first, nineteen hundred fifty- 
seven. 


Note.—Section five hundred fifty-two of the penal law, which is repealed by 
this act, is substantially reenacted by subdivisions one and two of section seven 
hundred forty-three of such law, as added by this act. 

Section five hundred fifty-two-a of such law, which is also repealed by this 
act, is substantially reenacted by section seven hundred forty-two of such law 
as added by this act. 
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BILL No. 2 
AN ACT 


To amend the code of criminal procedure, in relation to c 
orders authorizing eavesdropping 


The People of the State of New York, represented in Se 
and Assembly, do enact as follows: 


Section 1. Title two-a of part six of the code of criminal 
cedure, as added by chapter nine hundred twenty-four of the h 
of nineteen hundred forty-two, is hereby amended to read as follo 


TITLE II-A 


EX PARTE ORDERS FOR [THE INTERCEPTION OF TELEGRAPHIC A} 
TELEPHONIC COMMUNICATIONS] EAVESDROPPING 


Section 813-a. Ex parte order for |interception] eavesdroppin 


§ 813-a. Ex parte order for [interception] eavesdropping. A 
ex parte order for [the interception of telegraphic or telephoni 
communications] eavesdropping as defined in subdivisions one an 
two of section seven hundred thirty-eight of the penal law, may b 
issued by any justice of the supreme court or judge of a county 
court or of the court of general sessions of the county of New York 
upon oath or affirmation of a district attorney, or of the attorney- 
general or of an officer above the rank of sergeant of any police 
department of the state or of any political subdivision thereof, that 
there is reasonable ground to believe that evidence of crime may be 
thus obtained and identifying the particular telephone [line] num- 
ber or means of [communication] telegraph service, and particu- 
larly describing the person or persons whose communications, con- 
versations or discussions are to be [intercepted] overheard, recorded, 
read or copied and the purpose thereof. In connection with the 
issuance of such an order the justice or judge may examine on oath 
the applicant and any other witness he may produce [for the pur- 
pose of satisfying] and shall satisfy himself of the existence of 
reasonable grounds for the granting of such application. Any 
such order shall be effective for the time specified therein but not 
for a period of more than [six] two months unless extended or 
renewed by the justice or judge who signed and issued the original 
order upon satisfying himself that such extension or renewal is in 
the public interest. If the justice or judge examines the applicant 
or any witness he may produce, in connection with the issuance, 
extension or renewal of such an order, the examination shall be 
under oath and a record shall be made and preserved. Any such 
order together with the papers upon which the application was 
based, and a transcript of the testimony, if any, shall be delivered 
to and permanently retained by the applicant [as authority for 
intercepting or directing the interception of the telegraphic or 


EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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telephonic communications transmitted over the instrument or in- 
struments described]. A true copy of such order shall at all 
times be retained in his possession by the judge or justice issuing 
the same. Neither the original order, nor any copy thereof shall 
be filed in any public office except as the same may be included in 
the record of a trial, hearing or other official proceeding. 

§ 2. This act shall take effect July first, nineteen hundred fifty- 
seven. 


BILL No. 3 
AN ACT 


To amend the civil practice act, in relation to prohibiting the 
use of evidence obtained by eavesdropping 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 


Section 1. The civil practice act is hereby amended by adding 
thereto a new section, to be section three hundred forty-five-a, to 
read as follows: 


§$ 345-a. Eavesdropping evidence inadmissable. Evidence ob- 
tained by any act of eavesdropping, as defined in section seven hun- 
dred thirty-eight of the penal law, and evidence obtained through 
or resulting from information obtained by any such act of eaves- 
dropping, shall be inadmissible for any purpose in any action or 
proceeding, or upon any hearing, whether civil or criminal, except 
that any evidence or information obtained by or through, or re- 
sulting from any act of eavesdropping performed in accordance 
with a court order granted pursuant to section eight hundred 
thirteen-a of the code of criminal procedure shall be admissible if 
otherwise competent. 


§ 2. This act shall take effect July first, nineteen hundred fifty- 
seven. 


ExPpLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted 
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3. Governor’s veto memorandum of March 18, 1957, on the 
foregoing bills: 


Governor Harriman today vetoed the following bills: 


(4) Senate Bill (Int. No. 283, Pr. No. 283) by Mr. Speno: 
‘AN ACT to amend the civil practice act, in relation 

to prohibiting the use of evidence obtained by eaves- 
dropping’’ 
Assembly Bill (Int. No. 387, Pr. No. 387) by Mr. Savarese: 
‘*AN ACT to amend the penal law, in relation to eaves- 


dropping and wire tapping and repealing certain 
provisions of such law relating thereto’’ 



















(6) Assembly Bill (Int. No. 389, Pr. No. 389) by Mr. Walmsley: 
‘AN ACT to amend the code of criminal procedure, in 
relation to court orders authorizing eavesdropping’’ 







In returning these bills to their respective Houses the Governor 
wrote: 











‘These (three measures) must be considered together. As 
[ stated last year, they are eminently worthy in purpose but 
fail to overcome objections which I am constrained to recognize. 

‘The bills before me are substantially identical with those 
which were passed and disapproved last year, excepting for 
the fact that objections raised by newspaper publishers, to 
one of the bills, have been met. There are other objections, 
the most serious of which is that if enacted into law, these 
measures would seriously interfere with the functioning of law 
enforcement agencies. 

‘*In objecting to this legislation, the Police Commissioner of 
the City of New York stated as follows: ‘I predict that the 
enactment of the above proposed legislation would result in 
a marked increase in the commission of crime. Criminals 
would soon discover that because of the severe limitations 
placed upon the police in obtaining evidence through the use 
of all sound reproducing devices, it would be more difficult to 
detect their unlawful operations. .. . 










‘*The efficiency of all law enforcement agencies in the 
State of New York would be disastrously affected, and the 
safety of the lives and property of the people of the State of 
New York would be in jeopardy. 


‘*Disapproval of these bills is also vigorously urged by the 
District Attorneys of many counties, the State Division of 
Safety and the New York County Lawyers’ Association. 
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‘*In last year’s message of disapproval, I stated that I can- 
not approve legislation which, in my opinion, will weaken the 
existing powers of officials who are trying to cope with racket- 
eering, the illicit narcotic traffic and other serious crimes. 

‘‘Legislation is necessary to afford protection against the 
unlawful practices of wire-tappers. In formulating such enact- 
ments, however, we must exercise the greatest care not to 
weaken the efficiency of governmental agencies which labor 
incessantly to secure us against crime and criminals. 

‘*The bills are disapproved. ’’ 


(Signed) AVERELL HARRIMAN 


* 
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Three bills as amended after conference of March 21 in 
the office of the Counsel to the Governor, passed by the 
Legislature, and approved by the Governor—taking effect 


as law July 1, 1957: 


AN ACT 


To amend the penal law, in relation to eavesdropping and wire- 
tapping and repealing certain provisions of such law relating 
thereto 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The penal law is hereby amended by adding thereto 
a new article, to be article seventy-three, to read as follows: 


ARTICLE 73 
EAVESDROPPING 


Section 738. Eavesdropping. 
739. Exemption. 
740. Punishment for eavesdropping. 
741. Person defined. 
742. Eavesdropping instruments. 
743. Divulging telephone and telegraph company informa- 
tion and impersonation of employees. 
744. Duty to report to law enforcement officers. 


745. Disclosing confidential information. 


§ 738. Eavesdropping. A person: 


1. not a sender or receiver of a telephone or telegraph communi- 
eation who wilfully and by means of instrument overhears or 
records a telephone or telegraph communication, or who aids, 
authorizes, employs, procures or permits another to so do, without 
the consent of either a sender or receiver thereof; or 


2. not present during a conversation or discussion who wilfully 
and by means of instrument overhears or records such conversa- 
tion or discussion, or who aids, authorizes, employs, procures or 
permits another to so do, without the consent of a party to such 
conversation or discussion; or 


€ 


3. who, not a member of a jury, records or listens to by means 
of instrument the deliberations of such jury or who aids, authorizes, 
employs, procures or permits another to so do; is guilty of eaves- 
dropping. 


EXPLANATION Matter in italics is new; matter in brackets [ ] is old law tu be omitted. 
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§ 739. Exemption. There shall be exempt from the provisions of 
this article the normal operation of a telephone or telegraph corpo- 
ration and the normal use of the services and facilities furnished 
by such corporation pursuant to its tariffs. 


§ 740. Punishment for eavesdropping. A person who violates 
any subdivision of section seven hundred thirty-eight of this 
chapter shall be guilty of a felony punishable by imprisonment 
for not more than two years. 


§ 741. Person defined. As used in this article, the word ‘‘per- 
son’’ shall mean any individual, partnership, corporation or asso- 
ciation including the subscriber to the telephone or telegraph 
service involved, but excluding any law enforcement officer while 
acting lawfully and in his official capacity in the investigation, 
detection or prosecution of crime. 


§ 742. Eavesdropping instruments. A person who has in his 
possession any device, contrivance, machine or apparatus designed 
or commonly used for eavesdropping as defined in section seven 
hundred thirty-eight of this chapter, under circumstances evincing 
an intent to unlawfully use or employ or allow the same to be so 
used or employed for eavesdropping, or knowing the same is 
intended to be so used, shall be guilty of a misdemeanor, and if he 


has been previously convicted of any crime, he shall be guilty of 
a felony. 


§ 743. Divulging telephone and telegraph company information 
and impersonation of employees. A person who: 

1. wrongfully obtains, or attempts to obtain, any knowledge of 
a telegraphic or a telephonic communication by connivance with a 
clerk, operator, messenger, or other employee of a telegraph or 
telephone company; or being such clerk, operator, messenger, or 
other employee, wilfully divulges to anyone but the person for 
whom it was intended, the contents or the nature thereof of a tele- 
graphic or telephonic message or dispatch intrusted to him for 
the transmission or delivery, or of which contents he may in any 
manner become possessed, or occupying such position in a telegraph 
office wilfully refuses or neglects to transmit or deliver messages 
received at such office, except when such telegraphic or telephonic 
message or dispatch is in aid of or used to abet or carry on any 
unlawful business or traffic, or to perpetrate any criminal offense, 
and when it shall appear that any offense at law or unlawful busi- 
ness or traffic is being carried on or conducted in whole or in part 
by means of a telegraphic or telephonic message or dispatch, it 
shall be the duty of any corporation, officer or employee having 
knowledge of the same, to withhold such dispatch from delivery, 
and to further furnish to any public officer whose duty it is to 
prosecute any offense at law so aided and abetted or to the law 
enforcement agency having jurisdiction, all information in their 
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possession, relating to said unlawful business or traffic; and to 
further assist in the identification of any person aiding or abet- 
ting in or conducting any such unlawful business or traffic; and 
any violation of the foregoing provisions of this section, or refusal 
or neglect to furnish information as provided hereinbefore, shall 
be punishable by a fine of not more than one thousand dollars or 
by imprisonment for not more than two years, or by both such fine 
and imprisonment ; or 


2. by trick or false representation or impersonation, obtains or 
attempts to obtain from any telegraph or telephone company, any 
officer or any employee thereof, information concerning identifica- 
tion or location of any wires, cables, lines. terminals or other 
apparatus used in furnishing telegraph or telephone service, or any 
information concerning any communication passing over telegraph 
or telephone lines of any such company, or the existence, content or 
meaning of any record thereof, shall be guilty of a misdemeanor ; or 


3. by trick or false representation or impersonation, obtains or 
attempts to obtain access to any premises or to installations of any 
telegraph or telephone company upon such premises, shall be guilty 
of a misdemeanor. 


Sr 


744. Duty to report to law enforcement officers. It shall be 
the duty of every telephone or telegraph corporation to report to 
the police department or district attorney having jurisdiction, any 
violation of subdivision one of section seven hundred thirty-eight 
of this chapter coming to its attention. Any wilful violation of 
this section shall be a misdemeanor punishable by a fine of five 
hundred dollars. 


§ 745. Disclosing confidential information. Except in any trial, 
hearing or other proceeding, a person who wilfully discloses to 
any person, other than the telephone or telegraph company whose 
facilities are involved, or an employee or other authorized agent of 
the district attorney, attorney general or police officer making 
application for an order permitting eavesdropping, or a legislative 
committee or temporary state commission, any information concern- 
ing the application for, the granting or denial of orders for eaves- 
dropping, or the identity of the person or persons whose communi- 
cations, conversations, or discussions are the subject of an ex parte 
order granted pursuant to section eight hundred thirteen-a of the 
code of criminal procedure, shall be guilty of a misdemeanor. 

§ 2. Subdivision six of section fourteen hundred twenty-three of 
such law, as last mended by chapter seven hundred five of the 
laws of nineteen hundred fifty-one, is hereby amended to read as 
follows: 


6. A line of telegraph or telephone, wire or cable, pier or abut- 
ment, or the material or property belonging thereto, without law- 
ful authority, or shall unlawfully and wilfully cut, break, [tap,] 
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or make connection with any telegraph or telephone line, wire, 
cable or instrument[, or read or copy in any unauthorized manner 
any message, communication or report passing over it, in this 
state]; or who shall wilfully prevent, obstruct or delay, by any 
means or contrivance whatsoever, the sending, tranmission, con- 
veyance or delivery, in this state of any authorized message, com- 
munication or report by or through any telegraph or telephone 
line, wire or cable, under the control of any telegraph or telephone 
company doing business in this state; or who shall use any such 
telephone line to make calls to a place of business for the purpose 
of keeping busy the telephone line or lines thereto in an effort to 
injure such business by preventing, obstructing or delaying bona 
fide business calls; or who shall aid, agree with, employ or conspire 
with any person or persons to unlawfully do, or permit or cause to 
be done, any of the acts hereinbefore mentioned, or who shall 
occupy, use a line, or shall knowingly permit another to occupy, 
use a line, a room, table, establishment or apparatus to unlawfully 
do or eause to be done any of the acts hereinbefore mentioned ; or, 


§ 3. Section five hundred fifty-two of such law is hereby 
repealed. 


§ 4. Section five hundred fifty-two-a of such law, as added by 
chapter five hundred nineteen of the laws of nineteen hundred 
forty-nine, is hereby repealed. 


§ 5. Section seven hundred twenty-one of such law, as amended 
by chapter six hundred forty-two of the laws of nineteen hundred 
twenty-three, is hereby repealed. 


§ 6. Nothing contained in any provision of article seventy-three 
ofthe penal law, as added by this act, applies to an offense com- 
mitted or other act done, at any time before the day when such 
article takes effect. Such an offense must be punished according 
to, and such act must be governed by, the provisions of law existing 
when it is done or committed, in the same manner as if this act 
had not been passed. An offense specified in such article, committed 
after the beginning of the day when such article takes effect, 


must be punished according to the provisions of such article and 
not otherwise. 


§ 7. This act shall take effect July first, nineteen hundred 
fifty-seven. 


Note.—Section five hundred fifty-two of the penal law, which is repealed 
by this act, is substantially reenacted by subdivision one of section seven hun- 
dred forty-three of such law, as added by this act. 

Section five hundred fifty-two-a of such law, which is also repealed by this 
act, is substantially reenacted by section seven hundred forty-two of such law, 
as added by this act. 
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AN ACT 


To amend the code of criminal procedure, in relation to court 
orders for the interception of telegraphic and telephonic 
communications, and unlawful wire tapping by law enforce- 
ment officers 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section eight hundred thirteen-a of the code of crimi- 
nal procedure, as added by chapter nine hundred twenty-four of 
the laws of nineteen hundred forty-two, is hereby amended to 
read as follows: 


§ 813-a. Ex parte order for interception, overhearing or record- 
ing. An ex parte order for the interception, overhearing or record- 
ing of telegraphic or telephonic communications may be issued by 
any justice of the supreme court or judge of a county court or of the 
court of general sessions of the county of New York upon oath or 
affirmation of a district attorney, or of the attorney-general or of 
an officer above the rank of sergeant of any police department of the 
state or of any political subdivision thereof, that there is reasonable 
ground to believe that evidence of crime may be thus obtained 
and identifying the particular telephone [line] number [or means 
of communication} or telegraph line, and particularly describing 
the person or persons whose communications, are to be intercepted, 
overheard or recorded and the purpose thereof. In connection with 
the issuance of such an order the justice or judge may examine on 
oath the applicant and any other witness he may produce [for the 
purpose of satisfying] and shall satisfy himself of the existence of 
reasonable grounds for the granting of such application. Any such 
order shall be effective for the time specified therein but not for a 
period of more than [six] two months unless extended or renewed 
by the justice or judge who signed and issued the original order 
upon satisfying himself that such extension or renewal is in the 
public interest. Any such order together with the papers upon 
which the application was based, shall be delivered to and retained 
by the applicant as authority for intercepting, overhearing or re- 
cording, or directing the interception, overhearing or recording of 
the telegraphic or telephonic communications transmitted over the 
instrument or instruments described. A true copy of such order 
shall at all times be retained in his possession by the judge or 
justice issuing the same. 


§ 2. Such code is hereby amended by inserting in title two-a of 
part six thereof a new section, to be section eight hundred thirteen-b, 
to read as follows: 


§ 813-b. Unlawful wire tapping by law enforcement officers. Any 
law enforcement officer, not being a sender or receiver of a telephonic 


EXPpLaNnaTiIon — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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communication, who wilfully and by means of instrument inter- 
cepts, overhears or records a telephonic communication, or who aids, 
authorizes, employs, procures or permits another to so do, without 
the consent of either a sender or receiver thereof, and without an 
order as provided for under section eight hundred thirteen-a of this 
code, shall be guilty of a felony punishable by tmprisonment for 
not more than two years. 


§ 3. This act shall take effect July first, nineteen hundred fifty- 
seven. 


AN ACT 


To amend the civil practice act, in relation to the use of 
evidence obtained by eavesdropping 


Fhe People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The civil practice act is hereby amended by adding 
thereto a new section, to be section three hundred forty-five-a, to 
read as follows: 


§ 345-a. Eavesdropping evidence inadmissible. Evidence obtained 
by any act of eavesdropping, as defined in section seven hundred 
thirty-eight of the penal law, or by any act in violation of section 
eight hundred thirteen-b of the code of criminal procedure, and 
evidence obtained through or resulting from information obtained 
by any such act, shall be inadmissible for any purpose in any civil 
action, proceeding or hearing; provided, however, that any such 
evidence shall be admissible in any disciplinary trial or hearing 
or in any administrative action, proceeding or hearing conducted 
by or on behalf of any state, municipal or local governmental agency. 


§ 2. This act shall take effect July first, nineteen hundred fifty- 
seven. 


EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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5. Governor Harriman’s memorandum of April 23, 1957, 
approving the foregoing three bills: 


Memorandum filed with the following bills: 


Assembly Bill (Int. No. 4189, Pr. No. 5005) entitled : 


‘*“AN ACT to amend the code of criminal procedure, in 
relation to court orders for the interception of tele- 
graphic and telephonic communications, and unlaw- 
ful wire tapping by law enforcement officers’’ 


Assembly Bill (Int. No. 4190, Pr. No. 5006) entitled: 
‘*AN ACT to amend the civil practice act, in relation to 
the use of evidence obtained by eavesdropping’’ 


Assembly Bill (Int. No. 4191, Pr. No. 5007) entitled: 

‘*AN ACT to amend the penal law, in relation to eaves- 
dropping and wiretapping and repealing certain 
provisions of such law relating thereto’”’ 

Approved. 


On March 18, 1957, three bills dealing with the same subject 
matter as these measures were disapproved by me as they had been 
in 1956. 

I invited the District Attorneys of Kings County and New York 
County and the Police Commissioner of New York City to confer 
with the Chairman of the Joint Legislative Committee on Illegal 
Interception of Communications, members of his staff and my Coun- 
sel for the purpose of exploring amendments that would meet the 
objections that had been advanced to those measures. This con- 
ference was called at the request of the Chairman of the Committee. 
The bills which are now before me contain the amendments that 
were concurred in by all who attended it. 

In my previous messages of disapproval, I stated that I can not 
approve legislation which in my opinion will weaken the existing 
powers of officials who are trying to cope with racketeering, illicit 
narcotic traffic and other serious crimes and that the greatest care 
must be exercised not to weaken the efficiency of law enforcement 
agencies. 

These bills meet the principal objections that were advanced 
against those that had been disapproved. 

Assembly Introductory 4189 makes unlawful wiretapping by a 
law enforcement officer without a court order as required by the 
statute, a felony; Assembly Introductory 4190 prohibits the admis- 
sibility in civil actions of evidence illegally obtained; Assembly 
Introductory 4191 excludes law enforcement officers from the pro- 
visions of the statute which have the effect of prohibiting eaves- 
dropping by means of electronie devices. There are several addi- 
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tional amendments to the statutes that are designed to make them 
more effective. 

Enactment of these measures will mark another step toward 
putting an end to invasion of privacy by unlawful wiretapping and 
eavesdropping without seriously impairing the efficiency of law 
enforcement bodies. 

This is another example of accomplishment as a result of biparti- 
san effort and cooperation between the legislative and executive 
branches. 

The bills are approved. 


(Signed) AVERELL HARRIMAN 
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| PART Il 
PRIVATE DETECTIVE BUSINESS 


| |. Press release of March 13, 1957, summarizing the majority 
| and minority reports: 


Aupany, N. Y., Marcu 13—Further study of the law licensing 
private detectives and watchmen was recommended to the Legisla- 
ture today by the majority members of the Joint Legislative Com- 
mittee to Study [legal Intereeption of Communications. 

This Committee’s primary task has been in the field of wire- 
tapping and eavesdropping, and its three bills on these subjects 
have been passed and are before the Governor. During the past 
vear, under the chairmanship of Assemblyman Anthony P. Savarese, 
Jr., the Committee has also made a preliminary study of the 
private detective licensing law. 


“We find that the law, and also its administration, leave 
much to be desired; but we have no pat answers at this time 
to many questions which present themselves in this complex 
field,’’ said the majority report. ‘‘We recommend further 
study, by both the Legislature and the Department of State. 
We do not find any glaring emergency to justify headlong or 
piece-meal legislation at this time. Nor do we find that the 
remedial program submitted by the Department of State has 

had adequate consideration.’’ 


The report is largely a discussion of legislative proposals made 
by the Department of State in the final week of last year’s session, 
recently introduced again with modifications. 

A sharply worded minority report was submitted by the Demo- 
cratic members of the Committee, Senator Harry Gittleson and 
Assemblyman John A. Monteleone, who declared the majority 
report was ‘‘completely destitute of an affirmative and positive 
program. ’’ 

‘‘The minority report reflects more pique than sober judg- 
ment,’’ said Assemblyman Savarese, Chairman, in issuing the 
report. ‘‘ Actually our report is not extremely critical. Like 
the Secretary of State, our attention was first drawn to a group 
of licensees who, as ‘private detectives’ caused the largest 
measure of public concern lest private rights be ignored. But 
we broadened our study—and quickly learned that there is a 
great variety of function and apparent character among the 590 
holders of similar licenses under Article 7. 

‘*T am especially surprised that the minority supports the 
Department bill to prohibit wiretapping by licensed private 
detectives. Wiretapping is already a felony for anybody and 
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this Committee’s three bills tightening the law on wiretap- 
ping (which the minority have fully indorsed) are now before 
the Governor. I trust his attitude will be less partisan than 
that of the Committee Minority.’’ 


The majority members were critical of one of the Department’s 
major proposals, which would substitute ‘‘ private investigator’’ 
for the term ‘‘private detective’’ in the law and prohibit the use 
of the word ‘‘detective’’, except that present licensed agencies 
would be permitted to continue using their business names. 


‘‘ Apparently on the ground that the word ‘detective’ causes 
confusion of identity with police officers, the Department bills 
in 1956 undertook to ‘prohibit’ it in private use, yet 
specifically provided that the several hundred ‘detective 
bureaus’ now licensed might continue to use their present 
business names, while licensed only as ‘ private investigators,’ ”’ 
the report said. ‘‘In other words, they were to be given a 
vested right to continue a prohibited deception. This seemed 
to us utterly without logic or equity, a manifest absurdity. 
To say the least, it seemed clear evidence that the Department 
program was conceived in haste, rather than with due deliber- 
ation. From the memoranda submitted with this year’s bills, 
we understood it was now proposed to make the prohibition 
complete. We were therefore surprised to find that this 
year’s bills include the same exception, permitting ‘detective’ 
agencies to continue using their present names. 

‘*We are not wholly satisfied that the term ‘private detective’ 
is misleading. On the contrary, we suspect the general public 
has a very strong idea of what the term means—though that 
concept may not include the watchmen and commercial 
information services now encompassed in an obsolete and 
unrealistic licensing law. As to the term ‘private investigator,’ 
favored by the Department, that might mean almost 
anything.’’ 
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2. Interim Report of the Committee on the Private Detective 
Business: 


FOREWORD AND SUMMARY 


At the close of the 1956 session of the Legislature this Com- 
mittee’s life was extended and it was given the new task of study- 
ing the substance, application, and possible revision of Article 7 
of the General Business Law, which governs the licensing of the 
private detective business and related activities. 

This report covers that study, which has necessarily been of 
preliminary nature. We find that the law, and also its adminis- 
tration, leave much to be desired; but we have no pat answers at 
this time to many questions which present themselves in this com- 
plex field. We recommend further study, by both the Legislature 
and the Department of State. We do not find any glaring emer- 
gency to justify headlong or piece-meal legislation at this time. 
Nor do we find that the remedial program submitted by the Depart- 
ment of State has had adequate consideration. 

Originally this Committee was created, February 22, 1955, to 
investigate shocking invasions of privacy through wiretapping 
and electronic eavesdropping. At public hearings we presented 
evidence of misdeeds by certain licensed private detectives. We 
proposed a legislative program; and three bills were passed at the 
1956 session, which we regarded as fundamental for the protection 
of privacy from eavesdroppers. After the adjournment of the 
Legislature, the Governor vetoed these three bills, an action which 
returned them to our agenda as unfinished business. On January 
16 of this year we resubmitted these bills, with some amendment, 
together with a report again urging their enactment into law. 
Having held a public hearing February 18 on these bills, we now 
repeat this recommendation. 

This necessary continued concern with eavesdropping was a 
heavy drain on the time and limited budget of the Committee, but 
meanwhile we proceeded with our more recent task. This is of very 
different nature from the earlier job. The wiretapping inquiry was 
comparable to an investigation of crime; hence, we held ourselves 
to sworn testimony, taken formally in private and public hearings. 
Our 1956 procedure entailed the recruitment of staff versed in 
administrative law, and informal hearings and interviews with a 
large number of licensees and other persons familiar with the field. 
The work included a comparison of New York law with that of 
other states, a digest of which is presented herewith as Appendix B. 

Inevitably our study was focussed largely on a program of 16 
bills presented to the Legislature just before its 1956 adjournment 
by the New York Department of State, which has licensing super- 
vision over 590 licensees in the interlocking fields of private detec- 
tive business and private watch and guard service. This Depart- 
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ment program bore the earmarks of hasty preparation.’ Much of 
this report will be devoted to a discussion of its proposals and the 
problems which they reflect. 

While this present report was in preparation we understood that 
the Department had prepared a modified program of nine bills. 
These were not introduced until February 11, and it was not until 
late February 14 that we were able to obtain copies. They are not 
yet available in print. Therefore we are not able to discuss them 
by print numbers, and have not been able to analyze completely the 
changes in the program. However, the program does not appear 
to be substantially changed. In any case time does not remain this 
year for the Legislature to pass adequately on this complex program 
before adjournment. 

The genesis of this Department program appears to have been 
stimulated by this Committee’s public hearings late in 1955, which 
dealt with eavesdropping and wiretapping by certain licensed 
private detectives. Simultaneously the Department of State 
launched an inquiry of its own among all its licensees. No report 
on this Department inquiry was ever formulated, but it concen- 
trated mainly on wiretapping and plainly had little focus on the 
various points embodied in the Department bills.* The Department 
now states its bills are based on experience. That experience is con- 
siderable, for the same administrators have managed this licensing 
for many years, under various state administrations, without any 
external inquiry. If their licensees have been guilty of ‘‘fraud 
and oppression,’’ as the Department memoranda now state, it is at 
least surprising that remedies have not been proposed long before 
now. 

Before we discuss specific proposals, we find two general points 
worthy of emphasis. First, there is the great variety of function 
and apparent character among the 590 holders of similar licenses 
under Article 7. It is of course commonplace that in any regulated 
occupation the practitioners vary from respected community leaders 
to persons who may be shysters, quacks, or worse. As to the field 
under inquiry, however, the variety of function is also pronounced. 
This variety is perhaps best typified by the three apparent largest 
sources of licensees’ revenue: 1. provision of guard and watchman 
service; 2. insurance investigations, for'or against the companies; 
3. matrimonial cases, and other undercover surveillance of private 
lives. As to the first, no strong complaints have as yet come before 


1 Evidence of haste: With each of its 1956 bills the Department submitted a 
memorandum stating: “Article 7 has been on our statute books for over fifty 
years without changes of great substance. Events have proven its inade- 
quacies.” In its 1957 memoranda, the Department contradicts this as follows: 
“When the private detective license law was completely revised in 1938, there 
was found to be a compelling need for the licensing of those persons engaged 
in the business of furnishing private watchmen. Such licensing was made 2 
part of the then existing license statute governing private investigators and 
detectives.” The 1938 amendments were of major importance, for they limited 
the use of such agencies in labor disputes. Separate licensing of the two 
functions is a major proposal in the Department’s present program. 

* Responsible licensees inform us that they have repeatedly requested oppor: 
tunity to he heard by the Department in objection to certain of its proposals, 
and that these requests have been ignored, 
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us, though some questions are unanswered. The second category 
is at least partially, and perhaps should be entirely, under juris- 
diction of the Superintendent of Insurance. The third class of 
services is what we believe the general public understands to be 
the ‘‘private detective business.’’ Here we find, if anywhere, the 
private eyes, the sleuths, the gumshoe and undercover spies and, 
sometimes, the eavesdroppers. It is public uneasiness about this 
area, we believe, which gave rise to our present inquiry. The fore- 
going is oversimplified, but if it is possible to define and isolate the 
third cited function for efficient regulation, some of the other 
problems discussed herein would become easier. 

The second preliminary point we wish to emphasize is the dearth 
of formal complaints against licensees. We have inspected the 
Department of State complaint file and find that complaints against 
licensees average only a half dozen a year, and the disposition of 
them has been uniformly in favor of the licensee.* Moreover, these 
complaints come from dissatisfied clients, rather than from harassed 
subjects of investigation. Yet any occasional reader of the news- 
paper scandal columns can remember instances in which letters 
obviously had been filched, a diary purloined, or a trysting place 
forcibly entered by private detective raiders. One must suspect 
that those who may have been pursued by private detectives are 
not eager thereafter to prolong the acquaintance by pressing com- 
plaints with the licensing authority. The wiretapping revelations 
of 1955 did not originate in complaints to the Department of 
State*; nor did those rare cases in which licenses were revoked. 
That is not surprising. We all know that the hardest job of a 
prosecutor, investigating organized wrongdoing, is to obtain com- 
plaining witnesses. We emphasize this scarcity of complaints, not 
to suggest that everything is well in the world of surveillance, but 
in fairness to the Department and in order not to raise false hopes 
of what can be accomplished even by more severe regulation. 

This Committee approves in principle several of the proposals 
made by the Department of State, subject to qualifications set forth 
in later pages. Specifically, we agree that the State of New York 
should stop issuing official badges to private detectives; that 
licensees should be required to keep records; that the Department 
should have the power to suspend a license, pending prompt hear- 
ing on charges; and that no licensee should be able to surrender 
his license, without permission, while under charges. But to make 
these changes, without more fundamental and interrelated measures, 
could well give us a false sense of accomplishment. 

As to other, more far reaching proposals, we find ourselves uneon- 
vineed that the Department has given them sufficient consideration. 


*The Department emphasizes that it is “fully cognizant of the elementary 
principle of ‘innocence of the accused until proven guilty’. . .” 

“Out of three recent wiretapping convictions in New York, one defendant 
was a licensed private detective, convicted in Federal court as a result of 
evidence brought out by this Committee. Another convicted wiretapper was an 
attorney-at-law, assisted by corrupt telephone company employees; a private 
detective involved in this case had his license revoked. Another convicted 
wiretapper was an unlicensed telephone specialist. 
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Indeed, on some basic points we find our preliminary thinking quite 
at variance with the Department’s conclusions. For example: 


1. The Department proposes to issue separate licenses to agen- 
cies providing guard service and those providing investigative 
service. This seems a step in the right direction, but we question 
whether it is sufficient. There appears a need also for distinguish- 
ing between the different kinds of investigation and closer defini- 
tion of those areas which are most in need of better control. 


2. The Department proposes to initiate the issuance of individual 
licenses to the thousands of employees of the hundreds of licensed 
agencies, with individual character examinations. In place of 
present obviously inadequate character standards for employees of 
private detectives, the program would confer unlimited discretion 
upon the Department to pass judgment upon them. Some large and 
reputable agencies argue that these necessarily slow procedures 
would make it impossible for them to hire help and would wreck 
their business. It occurs to us also that such a broadside approach 
might produce more administrative chaos than good results within 
the licensing agency itself. Here again, we perceive the need for 
better definition of trouble areas, and remedies addressed thereto. 
Hurried legislation may cause more evils than it cures. And we 
have seen no evidence that the Department has budgeted the 
expense or charted the administrative machinery for the vast task 
of individual character analysis it proposes to undertake. 


3. A major proposal of the Department in 1956 was to abolish 
the term ‘‘ private detective’’ and yet not to abolish it. Apparently 
on the ground that the word ‘‘detective’’ causes confusion of 
identity with police officers, the Department bills in 1956 under- 
took to ‘‘prohibit’’ it in private use, yet specifically provided that 
the several hundred ‘‘detective bureaus’’ now licensed might con- 
tinue to use their present business names, while licensed only as 
‘*private investigators.’’ In other words, they were to be given a 
vested right to continue a prohibited deception. This seemed to us 
utterly without logic or equity, a manifest absurdity. To say the 
least, it seemed clear evidence that the Department program was 
conceived in haste, rather than with due deliberation. From the 
memoranda submitted with this year’s bills, we understood it was 
now proposed to make the prohibition complete. We were therefore 
surprised to find that this year’s bills include the same exception, 
permitting ‘‘detective’’ agencies to continue using their present 
names.® 


*The Department’s bill to eliminate the word “detective” from the present 
law also proposes to enact a new section, to read as follows: 


Section 72a. Use of word “detective” prohibited. No licensee shall use 
the word “detective” by itself or in combination with any other word or words 
in any business name, assumed name, designation, style, literature, stationery, 
business card, letterhead, written or oral advertisement or in any other manner. 
Nothing herein shall prevent the continued use of the business name, assumed 
name, designation or style by any person, partnership or corporation which or 
who was the actual holder of a license hereunder on the effective date of this 
section. 
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We are not wholly satisfied that the term ‘‘private detective’’ 
is misleading. On the contrary, we suspect the general public has 
a very strong idea of what the term means—though that concept 
may not include the watchmen and commercial information services 
now encompassed in an obsolete and unrealistic licensing law. As 
to the term ‘‘private investigator,’’ favored by the Department, 
that might mean almost anything. 

The very existence of the Department program, and the present 
assignment of this Committee, are based on the disquieting assump- 
tion that all is not well in the area of the private detective. And, if 
evils exist, they will not be cured by prohibiting a word. 

It may well be better to seek a more precise definition of ‘‘ private 
detective,’’ rather than to submerge that suspect occupation in the 
protective coloration of a vague, innocuous name, which could calm 
public concern while covering a multitude of sins. 

Such is our preliminary summary. This report will now pass on 
to a more detailed consideration of the many factors involved in 
this study. While this may provide no excitement for the devotees 
of penny-dreadful detective fiction, it is essential to sound revision 
of administrative and regulatory law. 


SCOPE OF THE SUBJECT MATTER 


‘*Private investigation’’ is not a term that has a legally defined 
meaning. In a strict dictionary sense it could embrace all non- 
official human inquiry, thus including the work of newspapermen, 
laboratory technicians, and public opinion pollsters among others. 
Mindful of the legislative sentiment that lay behind the joint 
resolution of March 22, 1956, the Committee has of course given 
the term a much narrower construction. We have taken it to mean 
investigation by non-official agencies into personal conduct, char- 
acter, or affairs in order to acquire evidence that may shape legal 
proceedings or business decisions. Even when so limited, ‘‘ private 
investigation’’ includes a very considerable range of activities. 
It involves not only the work of licensed private detectives and 
their numerous employees, but also of such diverse groups as insur- 
ance companies, credit rating agencies, ‘‘loyalty investigators,’’ rail- 
road and maritime security bureaus, fire and casualty insurance 
adjusters, horse racing associations, collection agencies, and pro- 
tective organizations of many sorts. 

The Committee’s earlier work had familiarized it with the extent 
to which privacy may at times be recklessly disregarded by those 
who hold themselves out to the public for hire as investigators. 
Hence, the Committee’s attention was at the outset focused upon 
the group of licensees who, as ‘‘ private detectives,’’ had caused the 
largest measure of public concern lest private rights be ignored. 
As our work progressed, however, we were increasingly impressed 
by the frequent difficulty of precisely differentiating between one 
sort of investigator and another; and we were impressed also by 
the important social purposes that may be served by vigorous 
investigation through non-official channels. Thus, to mention but 
one example from many, the Arson Department of the National 
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Board of Fire Underwriters has undoubtedly done much, through 
detection of commercial arsonists and the identification of psycho- 
neurotic incendiaries, to reduce property losses and save lives. 
Again, the flow of commerce, dependent as it is on the extension of 
credit, would be much impeded but for the investigatory work 
undertaken by reliable credit rating bureas. The pursuit of fraud- 
ulent insurance claimants, whose success would increase the prem- 
iums paid by honest persons, has been largely borne by the com- 
panies, because police and prosecutors have usually concentrated 
their attention upon more spectacular forms of crime. In less 
demonstrable but perhaps equally significant ways the private 
investigators of New York, not only those licensed as private 
detectives but also those employed by common carriers, retail 
establishments, and others, have undoubtedly made valid contribu- 
tions to the furtherance of legitimate personal and commercial 
undertakings. Hence, this Committee has not pursved its task 
with a fixed idea that private investigation is in itself an evil to be 
abated. Rather, it has sought to identify some of the problem areas 
to which further attention should be given, in order to diminish 
the possibility of abuse without destroying the potentially useful. 


EXISTING STATUTORY CONTROLS OVER 
PRIVATE INVESTIGATION 


“Private Detectives” 


Public regulation of private investigators, detectives, and watch 
and guard agencies is undertaken through licensing by the Secre- 
tary of State. Any person or firm in the business of guarding or 
protecting property or of supplying, for a fee, any kind of infor- 
mation about personal character, activities, or associations is subject 
to licensing. A patchwork of exceptions from the operation of the 
statute reduces the scope of this seemingly broad definition. No 
licenses are required for: (1) insurance adjusters for insurance 
companies; (2) persons furnishing information who are licensed 
by the industrial commissioner under the workmen’s compensation 
law; (3) credit bureaus or agencies in so far as they gather infor- 
mation concerning financial and credit standing; (4) members of 
municipal, county or state law enforcement agencies; (5) businesses 
supplying central burglar or fire alarm systems; (6) persons who 
work for one employer only; (7) employees of charitable and phil- 
anthropic organizations; (8) attorneys in the exercise of their 
profession; (9) firms devoted exclusively to furnishing information 
as to the personal habits of insurance applicants or claimants. 

A license may be granted to a person whom the Secretary of 
State finds to be of good character, competency, and integrity. An 
applicant must be over the age of 25 and a citizen of the United 
States. His application must be approved by not less than five 
reputable citizens of the community, each of whom has had personal 
knowledge of the applicant for five years, and each of whom vouches 
that the applicant is of good character. No license may be issued 
to a felon or a person convicted of certain stated misdemeanors; 
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nor may a license be issued to any person whose license has been 
previously revoked in this or any other state because of conviction 
of a crime. The factor of competency is taken into account by a 
statement of belief on the part of the same five endorsers who had 
vouched for the applicant’s character; moreover, each individual 
applicant must have had at least three years’ experience as a 
‘‘detective,’’ as a member of the United States Government investi- 
gative service, as a sheriff, or as a city policeman above the rank of 
sergeant. 

A licensee may be an individual, corporation, or partnership. In 
the case of a corporate licensee the tests of good character, com- 
petency, and integrity are applied to the president, secretary, and 
treasurer, each of whom must sign the application. The experience 
qualification must be met by at least one member of a corporation 
or partnership. 

Enforcement of the licensing provisions is the duty of the Seere- 
tary of State, who has the power of subpoena in making any neces- 
sary investigations. A license is subject to revocation for cause 
after notice and hearing in the Department of State. 

Some control over a licensee’s employees is attempted by for- 
bidding the employment of persons who have a criminal record. 
An employer is required to retain (not submit to the Department) 
an employee’s statement setting forth his name and address, citi- 
zenship, the business or occupation engaged in for three years 
immediately preceding the statement, and his representation that 
he has not been convicted of a felony, or one of the misdemeanors 
named in the statute; or of an offense involving moral turpitude. 
Fingerprints are taken and sent to the Department of State for 
checking by the State Department of Correction, Division of Crim- 
inal Identification. Except the fingerprints, identified by number, 
the licensee is not required to supply any information about his 
employees. 

Licensees are specifically forbidden by section 84 of the General 
Business Law to provide guards or spies in matters that touch 
labor relations; this section of the law was largely rewritten in 
1938 after exposure of past misdeeds in this area. The law also 
forbids issuance of a private detective license to an employment 
agency. Licensees are prohibited from working on a contingent 
fee basis, from issuing to their employees a badge or shield similar 
in design to the shield worn by members of the police department 
of the city of New York. Licensees may not collect claims or debts, 
except that they may participate in repossession of goods (such as 
ears) under conditional sales contracts. 


Other Licensing of Investigation 


Of the private groups whose work may involve some investigatory 
activity but who are at present exempt from the operation of 
Article 7 of the General Business Law, only three are subject to 
regulation by the State. Attorneys are subject to control by the 
judiciary. Persons who wish to engage in workmen’s compensation 
inquiries must pass character and fitness tests set by the Work- 
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men’s Compensation Board before being licensed by that agency. 
Individuals or firms who investigate and adjust claims either on 
behalf of the claimant or an insurer are regulated by the Super- 
intendent of Insurance rather than by the Secretary of State. The 
scheme of regulation is similar to that set up by Article 7 of the 
General Business Law with one important difference: The super- 
intendent is directed to administer a ‘‘personal written’’ examin- 
ation to establish the trustworthiness and competency of the licensee. 

This quick survey of existing law emphasizes two points that are 
especially worth noting. First, the Legislature has been content in 
the past to leave unregulated the activities of investigators who 
work exclusively for a single employer and who are not elements 
of an organization that offers services to a public clientele. This 
group includes store, hotel, and railroad detectives, and company 
guards who are directly employed. The employer’s self-advantage 
in selecting trustworthy employees and in supervising their work 
has been deemed an adequate protection of the public against inept 
or corrupt investigators. This protection is buttressed by conven- 
tional penal statutes and by the customary civil remedies to redress 
damages suffered through another’s wrongdoing. Second, the uncer- 
tain scope of Article 7 of the General Business Law reflects the 
difficulty of differentiating one type of investigatory activity from 
another. Clearly, the statute covers the ‘‘private detectives’’ who 
seek evidence for use in matrimonial actions and other litigation. 
Clearly, too, it covers investigators of a man’s character as distinct 
from his economic resources, though the reasoning that underlies 
this division is not revealed. Indecision is shown, on the other 
hand, by the fact that public insurance adjusters who represent 
claimants are seemingly covered by both the General Business Law, 
which requires them to be licensed as private detectives, and by the 
Insurance Law, which requires them to be licensed by the Super- 
intendent of Insurance; as a matter of comity, they appear to have 
been remitted to the latter’s jurisdiction alone, though their posi- 
tion under the law is by no means clear. Even so, some licensed 
private detectives, seemingly unaware of the provisions of the 
Insurance Law, function precisely as though they were insurance 
adjusters though without first obtaining the blessing of the Super- 
intendent of Insurance. 


THE DEPARTMENT OF STATE BILLS 


Because the 1956 bills prepared by the Department of State deal 
with a variety of subject matters without isolating them so that 
only a single topic is dealt with in each separate bill, and in view 
of the stated, we have undertaken a syuthesis of the proposals 
under the following main topical headings. 


Separate Licensing of “Guard” Agencies 


Under the present law a license as a private detective must be 
sought by one who wishes to engage solely in the business of pro- 
viding guard and watchman services for hire, quite without refer- 
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ence to the provision of investigatory services. Once a license has 
been issued, however, the licensee may engage in either or both 
sorts of activities. This is proposed to be changed somewhat by the 
Department bills, which in essence require separate licensing of 
‘*private investigators’’ on the one hand and of ‘‘ private watchmen, 
guards, and patrol agencies’’ on the other. 

We have not reached final conclusions concerning the need for 
this partial separation of activities. A survey of legislation else- 
where discloses that in most of the populous states, as in New York 
at present, a single type of license is issued to watchmen and 
investigators without differentiation. (The survey to which refer- 
ence is here made is included in this report as Appendix B.) Cali- 
fornia is a notable exception. The Committee is unable to say that 
separate licensing, as in California and as now proposed in some- 
what modified fashion by the Department of State, should be 
rejected. We do believe, however, that change in the long existing 
pattern should not be made without more justification than is yet 
known to the Legislature. Perhaps arguing against change is the 
fact that investigatory work is sometimes a necessary (though unan- 
ticipated) complement of guard services, as, for example, when 
pilfering continues despite the presence of uniformed guards. 

The bills concerning watchmen’s services do, in any case, suggest 
a more important issue than the one with which they directly deal. 
Their inclusion of some and exclusion of other types of agencies 
highlights the possible need of a further inquiry into the func- 
tioning and social justification of private protection agencies of 
various sorts. In the past, it will be recalled, the provision of pro- 
tection became a ‘‘racket,’’ involving payments of fees in order to 
be protected against wrongdoing by the ‘“‘protectors’’ themselves. 
We have not been able to explore the extent, if any, to which there 
has been a recrudescence of the protection racket. This is primarily 
a problem for prosecutors and police, but might be minimized by 
licensing supervision. 


Outlawing of Badges 


The present law provides for the official issuance of a badge to 
each holder of a private detective’s license. Moreover, private 
watchmen and guards are permitted to wear shields that resemble 
those of the police, except that, upon the initiative of the Police 
Department of the City of New York, the Legislature in 1955 
forbade licensees»to issue to their employees ‘‘a badge or shield, 
Similar in design, color or shape to, or in any manner resembling, 
the shield worn by members of the police department of the City 
of New York.”’ 

The Department bills propose to change this by prohibiting 
altogether the display or use of badges by licensed private investi- 
gators or their employees. In general, we approve this aspect of 
the Department of State’s program. It is clear that on occasior 
licensed private detectives have deceived unwary persons by exhibit- 
ing badges that, at first glance, identify them as police officers. No 
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evidence exists that private investigators have a legitimate need 
for badges. We endorse their being prohibited. 

The pending bills do not, however, go far enough toward elim- 
inating confusion between official police on the one hand and private 
guards or investigators on the other. Police officials disclose, for 
example, that guards employed by licensees are sometimes pro- 
vided with uniforms closely resembling those worn by the police. 
Complaints of misconduct by police officers have, upon investi- 
gation, been found to involve private guards who were, in effect, 
masquerading. In one instance, dance hall bouncers had been 
garbed in second-hand uniforms purchased from policemen. 

The Penal Law, section 931, does of course forbid impersonation 
of an officer. The conduct with which we are here concerned prob- 
ably falls short of constituting an offense under that statute; con- 
fusion is engendered not by words or purposeful deeds, but by the 
externals of uniforms and equipment that, to an untrained eye, 
too closely resemble those in official use. We believe that. further 
consideration must be given to defining the permissible appearance 
as well as the permissible behavior of persons who perform watch 
or guard work. In that connection we note especially that the 
pending bills bear only on deceptive practices by licensees. But 
there is also danger that other employers, not under State license, 
may garb their employees in uniforms that make for confusion. 
We suggest that any prohibitions which may ultimately seem desir- 
able should be applied to licensed and unlicensed employers alike. 


Prohibiting the Word “Detective” 


A second innovation proposed by the Department of State deals 
with nomenclature rather than with physical dissembling. In short, 
the Department’s proposals would prohibit the title of ‘‘ private 
detective’’ for new licensees and would substitute the less colorful 
and broader term ‘‘ private investigator.’” Moreover, the use of the 
word ‘‘detective’’ is to be prohibited in any business name, letter- 
head, or advertisement, except that no change is required in the 
business name of any existing licensee. In the Manhattan classified 
telephone directory alone there are more than four pages of listings 
and ads under ‘‘detective service,’’ most of them using the word 

‘*detective.”’ 

' ‘We are not as yet prepared to say whether the word ‘‘detective’’ 
has in itself caused confusion in the public mind. But, as we have 
already indicated, if existing firm names have created misconcep- 
tions because they have contained the word ‘‘detective,’’ we are 
sure that prohibitory legislation should not leave the present 
licensees untouched. To do so would be to give them a vested 
interest, as it were, in maintaining a deception that others were 
forbidden to employ. The matter merits closer consideration than 
it appears to have had, both as to the need for and as to the scope 
of the proposed change in nomenclature. 

Further, we have been struck by other sources of misconception 
that may be of considerable significance, but which have not yet 
received suitable recognition by responsible administrative author- 
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ities. We refer to the use of firm names that intimate an official 
connection between the licensee and governmental authorities of 
various sorts. Among the approved firm names of private detectives 
in New York, for example, are such impressive and wholly mis- 
descriptive titles as ‘‘National Bureau of Investigation,’’ ‘‘New 
York Bureau of Investigation,’’ and ‘‘ Fraud Prevention Bureau of 
New York.’’ Members of our staff undertook to visit the first of these 
and found its address to be a small room in a well known office 
building devoted to the switchboard of a telephone answering 
service and a large number of pigeonholes for the mail of numerous 
clients. The detective license hung over the mail boxes. This seemed 
incongruous, to say the least. 

As long ago as 1936 the Attorney General declared (1936 Op. 
Atty. Gen. 208) that the proposed name of a licensed private 
detective should be scrutinized carefully to prevent the use of 
words that will create an impression among the uninformed that 
the licensee is an official of a governmental agency. In 1928, more- 
over, the Attorney General had ruled (1928 Op. Atty. Gen. 160) 
that the fitness of a licensee might be brought in question if, in the 
course of his business, he used an imitation of the State seal, though 
without actually violating the Penal Law. The Committee doubts 
whether the implications of these rulings have been pursued with 
suitable vigilance. 

The statutes of California (See Appendix B) suggest a legislative 
approach that may be taken if administrators do not fully utilize 
the powers they already possess, to reduce deceptive labeling of 
private services. Before the enactment of new legislation of a 
partially prohibitory nature, however, we believe that a fuller 
juquiry should be made into the whole subject of misdeseriptive 
identification of licensed investigatory services, so that the topic 
may be dealt with comprehensively rather than on a piecemeal, 
one-word-at-a-time basis as is now proposed. 


Qualifications of Licensees 


A series of extremely difficult governmental choices must be made 
in determining the qualifications of licensees. The questions bear 
not only upon the fitness of a particular applicant, but also, in the 
case of corporations and other business entities, upon the extent to 
which licensing requirements will be enforced. 

As to experience requirements for an investigator’s license, the 
proposals now before the Legislature do not change the present 
law. The proposed legislation, precisely as does section 72 of the 
General Business Law, directs an applicant to show that he has 
‘‘been regularly employed as a detective or shall have been a 
member of the United States Government investigative service, 
a sheriff or member of a city police department of a rank or grade 
higher than that of patrolman, for a period of not less than three 
years.’’ This requirement of prior service is in truth only super- 
ficially related to the qualifications needed by an investigator. 
Employment ‘‘as a detective’’ has by long usage been interpreted 
to mean employment by a licensed private detective; the nature of 
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the duties performed has not been investigated, and the Committee 
has strong reason to believe that many essentially inexperienced 
and unqualified employees have, after three years, been deemed to 
be eligible as licensees. The same is to be said of former police 
service ; three years’ service as, say, a sergeant in the traffic division 
of a city police force does not equip a man to perform investigatory 
duties, though it does suffice to make him eligible for a license. By 
contrast, the statute regulating private investigators has been 
upheld against attack on constitutional grounds even though under 
the law a license to an experienced investigator of insurance losses 
may be refused on the ground that his prior experience was not 
relevant to the type of work for which a detective’s license was 
required. Cole v. State, 179 Mise. 172 (1942). Under the present 
statute as well as under the pending bills, the experience ‘‘quali- 
fications’’ are incomplete if not altogether spurious. They have the 
effect of restricting access to the licensed occupation in such a 
manner that only a few—and not necessarily the best trained and 
most alert—may be admitted to it. 

The Department program does propose to add to the existing 
requirements that each applicant ‘‘shall further establish his 
competency to act as a private investigator by taking and passing 
a written examination prescribed by the Secretary of State.’’ The 
scope and nature of the examination are not indicated. We are at 
present unable, therefore to say whether the proposed tests would 
be advantageous. We can perceive a tenable argument in support 
of an examination that would inquire into an applicant’s knowl- 
edge of some of the legal fundamentals, such as the law of private 
arrest and detention, the limits of permissible activity in the search 
for evidence, and the statutory restrictions upon a licensee’s con- 
duct. On the other hand, danger exists that present licensees (who 
would probably not be subject to newly enacted requirements) may 
seek to surround their business with an artificial aura of ‘‘ profes- 
sionalism,’’ partly as a means of excluding newcomers from enter- 
ing into competition and partly as a means of elevating their own 
status. This Committee has heard suggestions from within the 
ranks of licensed private detectives for new educational require- 
ments, for qualifying examinations, and for transfer of licensing 
authority from the Department of State to the Board of Regents— 
all for the purpose of establishing the private detective as a 
‘*professional man.’’ In any event, without now concluding that 
developments of that sort would be unjustified, we doubt that the 
matter has yet been sufficiently explored to warrant conferring on 
the Department of State a sort of blank check, empowering it to 
set up whatever system of examination it may see fit to prescribe. 

In a much more significant aspect the pending proposals aim at 
strengthening the reach of the licensing laws. Under the present 
law, a license may be issued to ‘‘a firm, partnership, company or 
corporation’’ when only one member of such an entity has satisfied 
the prescribed experiential qualification. The Department proposes, 
instead, that in the case of a partnership, each partner must have 
had the requisite background, while as to any other association or 
business entity, ‘‘the person or persons owning or holding a 
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majority voting interest therein’’ must show prior service as a 
policeman or as an employed investigator. This Committee has no 
quarrel with the seeming objective of this proposal. There is war- 
rant for believing that licenses have in the past been obtained by 
ill-equipped persons who have used former police officials as purely 
ornamental ‘‘partners’’ or corporation officers and have thus been 
able to meet the existing stautory requirements as to past experi- 
ence. But, for reasons stated below, we strongly question whether 
the proposed remedy is well suited to cure the disease. 

First of all, we note that the proposed requirement has been 
drawn without apparent awareness of its impact. One corporate 
licensee questioned by us has some 4,000 stockholders; to ascertain 
whether some or all of them have themselves been investigators or 
policemen would be a profitless task. Moreover, even in the case of 
the small corporations, a determination concerning the past experi- 
ence of the stockholders at the time of license issuance would have 
no significance for the future. Nothing in the pending proposal 
would preclude the sale or testamentary disposition of stock after 
a license had been obtained, so that what had seemed to be a ‘‘ well 
qualified’’ corporation might readily pass under the control of 
persons of an entirely different stamp from those who had been 
considered by the licensing body. 

We are inclined to think that the proponents of the pending bill 
have put their finger on a real problem, but have not carefully 
considered its solution. The problem, it seems to us, is compounded 
by absentee ownership and locally irresponsible management. Let 
us cite, as one example from many, the case of a prominent concern 
whose sole owner resides in Chicago. He, and he alone in his large 
organization, is a licensed private detective; the bureau chief and 
all other agents in New York are mere employees, subject of course 
to their absent employer’s direction but not amenable to discipline 
or supervision by the official licensing authority of New York. The 
proposal now under discussion would not affect this situation, for 
the sole owner is himself a licensee, and no more than that is now 
proposed to be required. The question presented is whether the 
New York law should not be amended to require the issuance of an 
investigator’s license to each bureau or office manager, as well as 
to the central owner (whether a corporation or a natural person). 
One of the bills now before the Legislature prescribes that no 
licensee shall offer to perform services at an address other than 
the one set forth in his license, unless he first obtain a ‘‘braneh 
office license.’’ The bill does not require, however, that the person 
in charge of the branch office must himself be licensed as a, private 
investigator. Such a requirement has been enacted in California as 
a means of reinforcing public supervision of the actual conduct of 
the business, without reference to its nominal ownership. The 
matter deserves more extended study than has yet been given it. 

In close relation to the point last made, we note that little thought 
has seemingly been devoted as yet to the problem of interstate 
investigation. Our preliminary inquiries have already brought to 
light a substantial activity within the State of New York by investi- 
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gators from other states who function here without a New York 
license and without any effective public control of their activities. 
New Jersey and Maryland, among other States, have enacted 
statutory restraints upon non-residents who wish to pursue investi- 
gations there. The Committee is not now prepared to formu- 
late a conclusion about. multi-state investigatory undertakings, nor 
are we ready to say whether the laws of New York significantly 
need strengthening in this particular. We do believe, however, that 
the topic must be considered in connection with establishing the 
desirable reach of the licensing requirement. 


The Licensing of Employees 


One of the most controversial aspects of the Department pro- 
posals is the provision that every employee of a licensed private 
investigator or of a private guard agency must himself be licensed 
before being employed. 

Before this Committee this has been attacked as unnecessary, 
unwise, and unworkable. Personnel officers have complained that 
the all-embrasive requirement, involving fingerprinting, license fees, 
and delay before a person could be placed on a payroll, would 
render recruitment extremely difficult. 

For example, one national agency employs about 2,500 guards 
and detectives and has an annual employee turnover of 30 to 40 
per cent—meaning that it hires perhaps 900 persons a year. It 
argues that under present employment conditions a long period 
df waiting for character inquiry and licensing would cause most 
of these prospective employees—probably the most desirable—to 
obtain work elsewhere. In particular, they could obtain work as 
digectly employed company guards, without going through any 
such elaborate preliminaries. This argument seems supported by 
aig estimate, made by a responsible official of the Department of 
State, that it would take 60 days to carry out the procedure con- 
templated by the Department program. 

This prospective delay is also protested by two large agencies 
which are now under license, though their functions are quite 
different from the agency cited above. Their specialty is making 
routine, cursory check-ups, usually by telephone, for insurance 
companies. In a typical case, the investigator simply verifies state- 
ments made by the applicant for a policy ; the billing for this service 
may be $4 or less. It is a large-volume business at low unit cost. 
These ‘‘investigators’’ are recruited from the ranks of clerical 
workers. Under present licenses they are fingerprinted for sub- 
sequent checking; but their employers have a working agreement 
with the Department of State that stenographers and filing clerks 
need not go through this procedure. These agencies assert that the 
Department of State proposal for individual licensing would wreck 
their business, that they would not be able to hire. 

Furthermore, officials of at least two well-established detective 
agencies believe, rightly or wrongly, that undercover agents would 
be exposed to grave bodily danger if their identity were to become 
ascertainable through listing in the files of the licensing authority. 
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Other witnesses have argued that no basis exists for making so 
invidious a distinction between employees of licensed private 
investigators on the one hand and of all other sorts of employers 
on the other. 

The problem is one of great complexity and difficulty. To an 
extent of which the public is perhaps unaware, licensed private 
detectives often engage men of scant ability and little stability. 
While generalization is impossible, we have been struck by the 
sporadic, short term, and poorly paid nature of much of the employ- 
ment in this occupational group. 

In our wiretapping inquiry we encountered various characters 
who worked as ‘‘operators,’’ doing ‘‘shadow’’ work and the like, 
for as little as $1 an hour, on a temporary case-by-case basis. For 
some of these individuals there was little to be said except that 
their fingerprints passed muster: i.e., that they had not been con- 
victed of felony or certain specified misdemeanors. Such circum- 
stances very markedly weaken the controls that ordinarily inhere 
in the employer-employee relationship, even assuming that the 
employing licensee is responsible and ethical. They argue in favor 
of some such system of licensure as has been proposed. 

But there is another side of the coin. In the larger organizations 
the need for licensure does not seem to exist in any degree markedly 
different from that to be encountered in any other line of work. The 
personnel difficulties described to us seem to be real rather than 
imaginary. Furthermore, as we have already noted, the term 
‘*private investigator’’ is susceptible of so embracive an application 
that, quite unwittingly, the enactment of this program as drafted 
might conceivably cause a veritable upheaval in areas that have 
heretofore occasioned little concern. 

Public intrusion into private hiring should not be undertaken 
indiscriminately, but only to meet a demonstrable social need that 
would otherwise be ignored. The most the Committee can say at 
present is that the pending proposal raises an important question. 
We are unprepared to say that the concern it reflects is wholly 
without substance. Our impression is that the suggested require- 
ment goes too far; but this impression may be changed by fuller 
disclosure of problems not yet discussed. One line of inquiry that 
seems genuinely worth pursuing—and one that, so far as we know, 
has not yet been pursued by others—is whether a differentiation 
can be made between employees in general and, by contrast, the 
pool of men and women who are hired for investigatory work on a 
short-term basis (almost on a case-to-case basis) by a number of 
licensees. The latter group may give rise to special problems for 
which special solutions must be sought. 


Possession of Communication-Interception Equipment 


A subsidiary provision of one of the pending bills makes it unlaw- 
ful for any licensed investigator or employee to contract for or 
engage in wiretapping, or to own, use, or possess any equipment 
for wiretapping or other interception of communications. 
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This Committee of course has devoted its main efforts to this 
subject and has proposed bills at this session of the Legislature 
which effectively outlaw all electronic eavesdropping by private 
persons, including private detectives. We believe these cover the 
subject and that the Department bill is beside the point. 


Retention of Files and Records 


One proposal imposes upon licensed investigators a new require- 
ment that they ‘‘keep all files and records relating to all cases, 
retainers, investigations or services rendered, for a period of not 
less than three years following the year of the conclusion of such 
eases, retainers, investigations or services rendered.’’ While the 
purpose of the proposal has not been stated, we may readily suppose 
that it is intended to facilitate inquiry into the conduct of a 
licensee’s business affairs. 

Consideration by the Committee of cases in which disciplinary 
proceedings have been initiated by the Department of State, dis- 
closes a genuine need for this requirement. Complaints are filed 
with the Department by dissatisfied clients who feel that they have 
been billed excessively, sometimes for services that were not ren- 
dered at all and sometimes for services unsatisfactorily performed. 
In the absence of suitable records, the Department’s staff is severely 
handicapped in its attempts to enforce high standards of probity 
and performance. 

However, considerable concern has been expressed to us by 
licensees who feared that the record-keeping requirement was but 
a prelude to periodic inspections or to sampling surveys of their 
files. These, they asserted, would destroy the confidentiality of the 
relationship between an investigator and his client. 

This objection would of course have no validity whatsoever if 
the required records were to be opened to State inspection only at 
the client’s behest or with his consent. This is the situation that 
exists when the client is a complainant who, in effect, urges a State 
agency to examine the records of the client’s dealings with the 
investigator. 

The bill as now drawn does not state the circumstances in which, 
or by whom, the required files could be inspected. This should be 
clarified. The laws of other States, notably those of Kansas, sug- 
gest some of the possible refinements of the present proposal. We 
are as yet uncertain about the importance of preserving the con- 
fidentiality of the client-investigator relationship, as against suit- 
able official inquiry. Existing statutes, while recognizing the impor- 
tance of protecting confidentiality as between doctor and patient 
or attorney and client or priest and communicant, do not lend 
sanction to the claim that private investigators may erect their 
client’s interest as a shield against administrative supervision. 
When examination of files is not for the purpose of publicizing the 
client’s business but is for the purpose of ascertaining whether 
the licensee is conducting his business in conformance with the 
conditions of his license, periodic inspection may arguably be 
defensible. But the argument is by no means one-sided. The vigor 
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of the sentiments expressed to this Committee leads us to feel that 
the matter warrants more extended inquiry. We may note, in pass- 
ing, that the groups that would be immediately affected by the 
Department of State’s legislative program were not heard or con- 
sulted when the bills were in their formative stage; and we are 
dubious that proposals such as the one under discussion were 
appraised with studied awareness of all their possible effects. The 
point still to be considered is not whether the licensees deserve a 
lenient administrative superintendence (which we doubt), but 
whether future clients deserve assurance that their use of private 
investigators will never be revealed except with their consent (a 
matter about which we are undecided). 


Administrative Changes 


(a) One bill provides that no licensed investigator may sur- 
render his license without the written approval of the licensing 
authority. We deem this to be a wise provision. In the past some 
licensees have resigned their licenses while disciplinary proceedings 
were pending against them. Thus they have avoided the obloquy 
of a revocation or suspension that might otherwise have been a fully 
deserved penalty for misconduct. The proposal in this bill would 
strengthen the hands of the administrators without jeopardizing 
any just interest of the licensees. 

(b) The 1956 program provided in part that before an applica- 
tion for an investigator’s license can be approved, it would be the 
duty of the Division of State Police not only to examine the appli- 
eant’s fingerprints to ascertain whether he had a prior criminal 
record, but also to ‘‘investigate and report to the Secretary of State 
as to the honesty, good character and integrity of each applicant.’’ 
This year this proposal has been abandoned. The Department pro- 
poses to continue its fingerprint checking, with character investi- 
gation by the Department of State itself. 

We recognize that it is an important question of policy whether 
the Division of State Police, as now maintained, can be expected 
to assume the service function of investigating license applicants 
throughout the State, particularly in municipalities where the State 
Police do not regularly function. Another suggestion has been that 
local law enforcement authorities might be utilized in checking, or 
at least commenting upon, the ‘‘honesty, good character and 
integrity’’ of an applicant. The desirability of this merits further 
consideration. 

More urgently in need of consideration are the interrelated 
questions of how an effective character investigation system can 
be organized and how much it would cost. 

(c) The program bills undertake to reenforce the administrative 
powers of the Department of State in an extremely important 
respect. At the present time, the law requires that before a license 
is revoked, at least 15 days’ notice of hearing must be given to the 
licensee, who is to be afforded an opportunity to be heard in person 
or by counsel in answer to such charges as may have been stated 
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against him. This procedure seems to us to be entirely due and 
proper in a matter having such grave consequences for a person 
whose livelihood depends upon retention of his license. At the same 
time, the deliberate pace that is now enforced by the statute may 
be unsuited to giving the public protection against a malefactor 
who, already facing disciplinary proceedings the outcome of which 
he expects to be adverse, may engage in continued misconduct in 
the interval between the commencement of the proceedings and 
their termination. The measure now under discussion proposes to 
provide interim protection by authorizing the Department of State 
*“to suspend a license pending a hearing of charges made against 
a licensee.’’ In principle we approve the authorization, in cireum- 
stances like these, to act with some degree of summariness pending 
a more deliberate decision. 

The laws of this State, as well as those of most other states and 
of the Federal Government, have provided in other circumstances 
for summary determinations of an interim character pending an 
opportunity to be heard fully on the questions at issue. This, in 
essence, is the plan of the present bill: it authorizes the quick 
suspension of a license while at the same time fully preserving the 
licensee’s right to be heard before there is a permanent revocation. 
The temporary suspension in this setting is not punitive, but, rather, 
resembles a temporary restraining order or injunction pendente 
lite in actions between private litigants. We believe, however, that 
the proposal as it is now drafted should be modified in order to 
assure a greater measure of fairness to licensees. The Department 
proposal places no time limitation whatsoever upon the duration of 
the temporary suspension. Hence, it is at least theoretically pos- 
sible that a dilatory administrator could effectively destroy a 
licensee’s business without ever giving him an adequate oppor- 
tunity to defend against charges; prolonged delay of decision 
would in itself be sharply punitive and might even be wholly 
destructive. Without opposing the purpose of the present pro- 
posal, we would propose that the period of summary suspension be 
limited to not more than 15 days. Within that period, except in 
the most unusual circumstances, a final decision after full hearing 
should be possible. Further, we believe that in no case should an 
order of temporary suspension be entered except upon the filing 
of charges, the statement of a prima facie case that would warrant 
the taking of disciplinary action, and an indication of the basis of 
the licensing authority’s opinion that interim action is needed in 
the public interest. 


Questions Untouched by the Departmeni Bills 


The preceding portions of this report have sought to appraise the 
soundness of the Department of State’s legislative proposals. We 
now strike out into territory that has not been explored at all by 
those bills. 


1. The creation of civil remedies. We may commence this branch 
of our report by expressing doubt that’ control over improper con- 
duct by investigators should be sought solely through the mechan- 
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ism of licensing laws. Even if present licensing controls be rein- 
forced, conventional disciplinary proceedings are not likely to 
suffice as a full protection against improprieties by licensees. 
Ingenuity is needed in order to invent or adapt weapons than can 
be turned against the investigator who violates the rights of others. 

One such weapon may conceivably be found in the creation of 
civil remedies, to be utilized by those who have suffered harassment 
or who have been unduly interfered with in their private affairs by 
the intrusion of paid investigators. The present law requires each 
licensee to be bonded in the amount of $10,000; this requirement 
has been held to necessitate the posting of a bond for each principal 
office and branch office owned, managed or maintained for the 
conduct of business, though we are uncertain whether the require- 
ment has been scrupulously enforced. 36 St. Dept. 453, 1927 Op. 
Atty. Gen. 93. In a case 40 years ago, the courts held that action 
on the licensee’s bond may be commenced by any person, not merely 
by the licensee’s client, who has been aggrieved by tortious conduct 
in furtherance of the licensed investigator’s business. But we are 
not aware that this remedy has been effectively used. See Lamb v. 
United States Fidelity & Guaranty Co., 162 N. Y. Supp. 138 (1916). 
We are not as yet prepared to define the sorts of conduct that should 
henceforth be regarded as so severe an invasion of privacy as to be 
regarded as tortious, nor to say whether the remedy for the newly 
defined tort should be reinforced by permitting the recovery of 
liquidated damages without proof of specific loss of reputation or 
property. We say merely that further study should be given to 
placing,in the hands of aggrieved individuals a means of discourag- 
ing some of the gross abuses that we are satisfied occasionally in- 
fect investigatory activities in this State. We were following this 
line of thought when, in 1956, this Committee proposed legislation 
providing civil damages for disclosure of information obtained by 
eavesdropping. That legislation did not pass. 


2. Exclusion of improperly acquired evidence. A second line of 
inquiry warranting further attention that has thus far been given 
it, relates to the use of evidence illegally acquired by private investi- 
gators. Within recent months instances have come to public atten- 
tion in which paid investigators, wholly unconnected with any 
official body, have forced entry into private premises for the purpose 
of obtaining evidence to be used in entirely private litigation. The 
Secretary of State may undoubtedly use his discretion to revoke 
the license of a private detective who has used force and violence 
in searching hotel rooms, apartments, and the like for evidence in 
divorce actions. See 1928 Op. Atty. Gen. 155. Nonetheless, the 
fear of disciplinary action by licensing authorities has not re- 
strained some investigators from engaging in this aggravated form 
of misconduct. Similarly, we have been impressed by the inadequacy 
of licensing controls to prevent the acquisition of information 
through eavesdropping and through the pilfering of documents or 
the obtaining of statements through unconscionable trickery. Thus, 
for example, police authorities have brought to our notice more 
than one instance in which information has been obtained from a 
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wife who had been made distraught by the false information, 
callously conveyed to her by an investigator, that her husband had 
been seriously injured in an automobile accident. There is a strong 
social interest, we are convinced, in discouraging all these types of 
victimization which reflect at bottom a cynical and selfish belief 
that the end justifies the means. We suggest that sole reliance 
should not be placed upon disciplinary steps after the event. We 
think that the inducement to engage in these acute misdeeds may 
diminish if evidence illegally acquired by private investigators is 
no longer usable in legal proceedings. This belief supports the 
bill sponsored by this Committee which would make any evidence 
inadmissible if obtained by illegal eavesdropping. We have not 
yet had opportunity to develop all of the ramifications of this 
problem, but we believe it deserves further study. Whatever may 
be the social interests in allowing the use of evidence that has been 
unconventionally obtained by law enforcement officials, we doubt 
that the same considerations argue in favor of the undiscriminat- 
ing reception of evidence that has been improperly obtained by 
private investigators. 


3. ‘Loyalty investigators.’” Under the industrial personnel 
security program of the Federal Government, contractors with the 
United States are obliged to investigate those of their employees 
who shall have access to information that has been officially labeled 
as confidential. They may use their own staff as investigators or 
may employ others to inquire into the background of their employees 
with a view toward determining their loyalty and reliability. 
Among those who perform investigatory work of this nature are 
such highly regarded firms as Dun & Bradstreet, Inc. Because 
this company thus engages in the investigation of ‘‘character,’’ it 
has applied for and has received a license as a private detective. 

The Committee has the impression, however, that a considerable 
number of others in this State have held themselves out for hire as 
*‘loyalty investigators,’’ in which capacity they provide informa- 
tion to employers and others concerning an individual’s past activ- 
ities and associates. Sometimes these individuals and firms char- 
acterize themselves as ‘‘research’’ organizations, a term that has 
become so loose as to be virtually meaningless. We believe that 
few of these have been subjected to the same sort of licensing as 
has been applied, for example, to Dun & Bradstreet. We perceive 
a need to determine whether existing law has been observed and 
enforced completely. While we are in no position to pass on the 
propriety of alleged blacklisting in the entertainment field and 
elsewhere in New York, we feel that the growing importance of 
questions bearing on loyalty warrants assurance that investigators 
into that issue are fitted for the responsibilities they assume. 
Whether licensing is the way to achieve this assurance is debatable. 
We think the topic requires thorough exploration. 


4. Licensing the unlicensed. Still another important inquiry into 
law and policy remains as yet unopened. In our preceding discus- 
sion, we have described the proposal that all employees of licensees 
be themselves under license; and we have in that connection indi- 
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cated both the justifications of and the objections to so broad an 
extension of the licensing program. What we have not as yet 
adequately explored is whether investigatory activities that are 
now wholly unlicensed should remain so. The evidence thus far 
obtained by the Committee does not disclose need for a widening 
of licensing; but we are bound to say that the matter has been 
scantily studied by administrative officers of the State, and has been 
only preliminarily considered by us. We have become mindful, 
however, that in some states, such as Florida, Massachusetts and 
North Carolina, paid investigators employed by insurance companies 
have been placed under license apparently because of findings that 
the companies’ personnel controls had not prevented the hiring of 
unscrupulous detectives. We have not had opportunity to go fully 
into this matter and we now doubt that there is a large necessity of 
doing so. Before final action is taken, however, we think that 
simple prudence dictates a more embracive analysis than has yet 
been officially undertaken. The same thing can with justice be said 
of many other types of investigatory work. Strong representations 
have been made to us on behalf of the police, for example, that 
the repossession of automobiles and other personal property has 
given rise to problems. According to the information now at hand, 
there seems in fact to be a mounting tendency on the part of lend- 
ing agencies to use crude tactics in locating property subject to 
repossession when debtors have defaulted. We do not purport to 
say that widespread evils do in fact exist. We say merely that the 
problem deserves exploration, especially because the investigatory 
work that often precedes actual repossession of personal property 
is in all substantial respects comparable with the work done in other 
contexts by licensed private detectives. The law permits licensed 
private detectives to operate in this area. 


5. Registration as a possible substitute for licensing. Further- 
more, we have been interested by suggestions made to the Commit- 
tee that a system of registration may be more economical, more 
administrable, and more effective than a system of prior occupational 
licensing. ‘‘Registration’’ connotes that the applicant must simply 
identify himself and must provide personal data upon an officially 
provided form. A license then issues without more ado, upon com- 
pletion of registration. Doing business without the required auto- 
matic license is made an offense, thus encouraging an accurate 
register of all those engaged in the occupation. Then, provision 
is made for an order of suspension or revocation upon a finding, 
after suitable proceedings, that the licensee has misrepresented his 
background or training, has demonstrated his incompetence, or has 
engaged in dishonorable conduct relevant to his occupation. In 
other words, in a registration system, reliance is placed upon 
striking the unworthy from the rolls of licensees if their unworthi- 
ness ever becomes demonstrable, without delaying their access to 
employment while extensive investigations are being made into 
their fitness. We are by no means ready to say that such a system 
of registration should be adopted in place of the proposed employ- 
ment licensing that is embodied in the pending bills. Again, how- 
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ever, we state our belief that a studious analysis of administrative 
devices has not yet been made; and we are reluctant to endorse 
a program that rests more upon convention and inertias than upon 
a critical evaluation of the instrumentalities most likely to achieve 
the desirable degree of social control. 


A Proposed Program for 1957-1958 


The difficulties that have been dealt with in this report grow out 
of the frictions of the large communities in which so many New 
Yorkers reside. They reflect the need for information that does not 
come readily to hand when individuals are obscured by the sheer 
massiveness of the surrounding society. When everyone knew 
everybody else’s affairs, and when business dealings involved 
direct personal contacts rather than the impersonality that ha. 
accompanied economic change, the occasions to use paid private 
investigators were few and far between. Today the story is 
different. There is a need for investigators in modern society. 
Our problem is to minimize whatever abuses may have accompanied 
the filling of that need. 

The Committee has not approached its assignment in a partisan 
spirit, for there is nothing of an essentially partisan nature in 
the problem before us. We emphasize this fact at once lest there 
be any misunderstanding about the basis of our opposition to the 
program suggested by the Department of State with the support 
of the Governor. We oppose the present enactment of that program 
not at all because of its sponsorship, but because we think it in- 
complete in scope and inadequately considered in detail. We deal 
here with a complex and interrelated matter that should not be 
subjected to further legislative patchwork at this time. What is 
needed is a broadly executed study, leading to a comprehensive 
appraisal of the whole body of applicable law. The dangers of 
adding a bit here and subtracting one there are well illustrated by 
the enactment in 1955 of two amendments to the General Business 
Law, both dealing with essentially the same aspect of the private 
detective business though in somewhat different style, and each 
adopted without apparent knowledge of the other’s existence. The 
statute books, already complicated yy such inadvertencies, would 
become even less effective guides to conduct if the subject were to 
be dealt with as episodically as the Department’s present proposals 
would necessitate. 

We recommend, instead, that this Committee be continued until 
March 31, 1958, with ample funds to make an adequate study and 
with instructions to report before that date for the Legislature’s 
consideration an integrated approach to the questions concerning 
private investigatory and protective services that have been raised 
in the body of this report. 


Respectfully submitted, 


ANTHONY P. SAVARESE, JR., Chairman 
FRANK 8S. McCULLOUGH, Vice Chairman 
IRWIN PAKULA 

ROBERT WALMSLEY 
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3. Interim Report of the Committee Minority on Private 
Detective Business: 


The Minority desires to state its complete disagreement with the 
report submitted on the private detective business. The report of 
the Majority is completely destitute of an affirmative and positive 
program looking toward any improvement in the statute regulating 
private detective business. The report takes a completely negative 
position and is merely critical of a program which has been offered 
by the Secretary of State. 

If anything could be gained from a form of constructive criticism, 
then the Minority would be inclined to favor such a report. How- 
ever, the criticism made by the Majority is not in any sense con- 
structive. 

The Private Detective License Law was substantially revised in 
1938 and was a law sponsored by the administration of Governor 
Herbert H. Lehman. That revision had for its purpose the elim- 
ination of the filthy business involved in strike breaking. The 
statute has proven its merit and value over the years in that regard. 

From January 1, 1943 until January 1, 1955, the administration 
then in office sponsored no legislation, with one exception, to make 
any revisions or changes in the Private Detective License Law and 
with relation to this one exception, a proposal which originated 
with the administrators of the license law in 1946, Governor Thomas 
E. Dewey saw fit to veto the particular bill. This bill was intended 
to strengthen the law with relation to jurisdiction of the Secretary 
vf State’s office over the employees of private detective agencies. 

The Majority’s contention that the program of the Secretary 
of State was born in haste is somewhat specious when it is con- 
sidered that of the nine bills proposed at the current session of the 
Legislature, the Majority have categorically approved four and 
impliedly approved of a fifth, and with relation to the balance have 
not categorically disapproved of those. With relation to such 
remainder, the Majority states that it desires to give them further 
consideration. 

In the interest of complete fairness, the Minority has made 
inquiry to ascertain the validity of the Majority’s claim that the 
legislative program of the Secretary of State had its genesis because 
of the public hearings conducted by the Committee. On the basis 
of information obtained from the office of the Secretary of State, 
it is found that the Secretary of State began a survey with relation 
to the private detective business in February 1955, long before 
the Committee initiated its public hearings, and it is found further 
that by a letter dated October 18, 1955 from the Committee 
addressed to the Director of Licenses, requested the cooperation of 
the Secretary of State’s office with reference to the Committee’s 
investigation. It is really unfair for the Majority to demean itself 
by making petty claims of priority of action. The basic interest of 
our Committee should be to get at the facts and to arrive at a 
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definite program which it is hoped will prove helpful in achieving 
improvements and progress. 

The program of the Secretary of State is a sound and dynamic 
approach and directly and courageously deals with the problems 
of wiretapping which has been so aptly described by the late Justice 
Holmes as a ‘‘dirty business.’’ The Secretary of State does not 
pussy-foot or seek in any way to avoid that problem. He has forth- 
rightly recommended a bill which will outlaw and abolish wire- 
tapping or the improper interception or recording of conversations 
on the part of licensed private detectives. See Assembly Bill Int. 
#2177 and Senate Bill Int.. #2183 introduced respectively by 
Assemblyman Austin and Senator Marro. 

The separate licensing of watchmen and private detectives which 
is obviously a sound program, and so conceded by the Majority, 
should be stymied merely because the Majority has some incon- 
clusive idea that there is a deficiency in the definition of the term 
‘private detective business.’’ That deficiency has no bearing on 
the inherent merit of the private watchman being separately 
licensed. It needs very little argument to understand that a person 
who has been a watchman for three years and thus becomes eligible 
for a license under the Private Detective License Law should not 
be clothed with the authority to become an investigator merely 
because he is truly eligible only for a watchman license. 

The proposal of the Secretary of State to eliminate the word 
‘‘detective’’ from the Private Detective License Law is quite 
meritorious. If the private investigation business is to reach for 
higher levels, and that should be the goal of all legislators, the 
historical opprobrium attached to that word should be eliminated 
by some beginning. Now is the time to eradicate that word from 
the statute. In fact, an approach along this line began in 1938 
when the law was revised by the bill signed by Governor Lehman. 
In that revision, the term ‘‘private investigator’’ was first inserted 
into the statute in an effort to begin to accomplish the eradication 
of the term ‘‘detective.’’ Therefore, it certainly cannot be said that 
this particular bill was conceived in haste. The equity and justice 
of the Secretary of State’s approach become apparent when he 
takes recognition of the rule of law prohibiting the impairment of 
a vested right. That a name is a property right has been author- 
itatively ruled upon. (See Scarsdale Publishing Co. v. Carter, 116 
N. Y. S. 731). It is well known that there have been many respon- 
sible agencies who have been in the investigative business for a 
great many years. These agencies in their business name and title 
have employed the word ‘‘detective’’ and undoubtedly have estab- 
lished a good will in such business name. Therefore, the Secretary 
of State cannot be said to propose an absurdity when he recognizes 
and conforms with the legal principle forbidding the impairment 
of a vested right or the passage of an ex post facto law. The 
Majority’s charge on this point is ill considered, if not unfair. With 
the passage of time, the word ‘‘detective’’ will disappear from this 
particular field. 





r 
n 
b 


=o = © =" be O © © 


— Ait oe et oe 


eete Gn tube Gade tet fet Oe 


/? ema Se SS 


mee OR HOS Oe 


ot 


WIRETAPPING 403 


The Majority make a proposal to separate the private detective 
business into a number of categories and intimates that some of 
these activities should be placed with the jurisdiction of another 
department, namely the Department of Insurance. The recom- 
mendation of the Majority is so made as to inevitably result in the 
most undesirable situation where one and the same person will be 
required to hold several licenses issued by two different depart- 
ments relating essentially to the same investigative activity, thus 
bringing about a division of authority and jurisdiction. 

The Majority has levelled a criticism at the office of the Secretary 
of State for not having followed up stories appearing in gossip 
columns or in so-called ‘‘confidential’’ publications relating to 
activities of private detectives. It is rather surprising that the 
Majority should feel that these peephole scoops should be dignified 
by official action. It would not be fitting for an administrative 
office to initiate action on the basis of flimsy rumor mongering. It 
may be said that neither the police nor the prosecuting district 
attorneys in any part of the State use such sources as a spring- 
board for making investigations. 

The Majority has stated in its report that the Committee has 
been informed that responsible licensees have been denied an oppor- 
tunity to discuss legislative programs with the office of the Secre- 
tary of State. The Minority has made inquiries on this particular 
point and has been informed that no such opportunity was ever 
denied to responsible licensees. It has also been informed that at 
least from June 1956 to the present time, no responsible licensees 
have sought any opportunity to have such discussion. 

The Minority has also been advised of the fact that the Depart- 
ment of State on its own initiative invited Mr. Sherman Burns, the 
President of the William J. Burns Agency, together with counsel 
for such agency, to meet with it to discuss the proposed legislation 
insofar as the interest of such agency was concerned. At this meet- 
ing it was suggested that the Department would meet with other 
agencies if Mr. Burns, after conference with them, so suggested or 
if any other company requested a conference. 

The report of the Majority indicates that it has entirely miscon- 
strued or misread the proposed bill to provide for separate licensing 
of the employees of private investigating agencies (Assembly Int. 
#2178, Senate Int. #2186). The Majority states that such bill 
would give unlimited discretion to the Secretary of State to deny 
such licenses to employees. A reading of that bill will clearly estab- 
lish that there is no such dictatorial and arbitrary power conferred. 
The proposed bill is entirely patterned on the existing Private 
Investigator’s License Law and is different in no respect with 
relation to the reception of applications and the granting of 
licenses to principals now vested in the Secretary of State. 

The Minority wishes to confirm its interest in achieving a pro- 
gram of progress with relation to the statute governing the busi- 
ness of private investigation. It cannot make itself a party to unfair 
and unconstructive criticism levelled by the Majority at the office 
of the Secretary of State. The subject is of sufficient high impor- 
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tance to warrant the subordination of partisanship to the higher 
purpose of progress. The Committee should work in cooperation 
with the Secretary of State and should seek contributions of coop- 
eration from everyone in order that its work may be productive of 
good results. 


Respectfully submitted, 


HARRY GITTLESON 
JOHN A. MONTELEONE 
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4. Program bills proposed by the Department of State in 
1957, as discussed in Committee Reports: 


AN ACT 


To amend the general business law, in relation to the business 
of private detectives or investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The article heading of article seven of the general 
business law, as last amended by chapter three hundred forty-nine 
of the laws of nineteen hundred thirty-eight, is hereby amended 
to read as follows: 


Private [Derectives AND] INVESTIGATORS 


§ 2. Subdivision one of section seventy of the general business 
law, as last amended by chapter three hundred forty-nine of the 


laws of nineteen hundred thirty-eight, is hereby amended to read 
as follows: 


1. No person, [firm, company,] partnership or corporation shall 
engage in the business of private [detective or the business of] 
investigator or the business of watch, guard or patrol agency for 
the purpose of furnishing guards or patrolmen, or other persons 
as herein defined to protect persons or property or to prevent the 
theft or the unlawful taking of goods, wares and merchandise or 
to prevent the misappropriation or concealment of goods, wares, 
merchandise, money, bonds, stocks, documents and other articles 
of value, for hire or reward, or advertise his [or], their or tts 
business to be that of [detective or of a detective agency or] private 
investigator, or watch, guard or patrol agency, notwithstanding 
the name or title used in describing such agency or notwithstanding 
the fact that other functions and services may also be performed 
for fee, hire or reward, without having first obtained from the 
department of state a license so to do, as hereinafter provided. 


§ 3. Subdivision one of section seventy-one of such law, as last 
amended by chapter six hundred twenty-five of the laws of nineteen 
hundred forty-five, is hereby amended to read as follows: 


1. [‘‘Private detective business’”] “‘Private investigator”’ shall 
mean and include the business of private [detective, private detec- 
tive business, the business of] investigator or the business of watch, 
guard or patrol agency and shall also mean and include, separately 
or collectively, the making for hire, reward or for any consideration 
whatsoever, of any investigation, or investigations for the purpose 
of obtaining information with reference to any of the following 
matters, notwithstanding the fact that other functions and services 


EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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may also be performed for fee, hire or reward; crime or wrongs 
done or threatened against the government of the United States of 
America or any state or territory of the United States of America; 
the identity, habits, conduct, movements, whereabouts, affiliations, 
associations, transactions, reputation or character of any person, 
group of persons, association, organization, society, other groups 
of persons, firm or corporation ; the credibility of witnesses or other 
persons; the whereabouts of missing persons; the location or recov- 
ery of lost or stolen property; the causes and origin of, or respon- 
sibility for fires, or libels, or losses, or accidents, or damage or 
injuries to real or personal property; or the affiliation, connection 
or relation of any person, [firm] partnership, or corporation with 
any union, organization, society or association, or with any official, 
member or representative thereof; or with reference to any person 
or persons seeking employment in the place of any person or 
persons who have quit work by reason of any strike; or with refer- 
ence to the conduct, honesty, efficiency, loyalty or activities of 
employees, agents, contractors and sub-contractors; or the securing 
of evidence to be used before any authorized investigating com- 
mittee, board of award, board of arbitration, or in the trial of civil 
or criminal cases; or the furnishing, for hire or reward, of watch- 
men or guards or private patrolmen or other persons to protect 
persons or property or to prevent. the theft or the unlawful taking 
of goods, wares and merchandise, or any investigation or investt- 
gations to prevent the misappropriation or concealment of goods, 
wares or merchandise, money, bonds, stocks, choses in action, notes 
or other valuable documents, papers, and articles of value, or to 
procure the return thereof or the performing of the services of 
such guard or other person for any other purposes. The foregoing 
shall not be deemed to include the business of persons licensed by 
the industrial commissioner under the provisions of section twenty- 
four-a or subdivision three-b of section fifty of the workmen’s com- 
pensation law or representing employers or groups of employers 
insured under the workmen’s compensation law in the state insur- 
ance fund, nor persons engaged in the business of adjusters for 
insurance companies. 


§ 4. Subdivision two of section seventy-one of such law, as 
added by chapter six hundred twenty-three of the laws of nineteen 
hundred thirty-nine, is hereby amended to read as follows: 


2. The terms [[‘‘ the business of detective agency ’’] the ‘‘ business 
of investigator’’, the ‘‘business of watch, guard or patrol agency’’ 
and the terms [‘‘private detective’’] ‘‘private investigator’’ [or 
“‘investigator’”] shall mean and include any person, [firm or] 
partnership or corporation engaged in [the private detective busi- 
ness} any investigative effort as defined in subdivision one of this 
section with or without the assistance of any employee or employees. 


§ 5. Such law is hereby amended by inserting therein a new 
section, to be section seventy-two-a, to read as follows: 
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§ 72-a. Use of word ‘‘detective’’ prohibited. No licensee shall 
use the word ‘‘detective’’ by itself or in combination with any 
other word or words in any business name, assumed name, desig- 
nation, style, literature, stationery, business card, letterhead, 
written or oral advertisement or in any other manner in relation 
to his or its business activities. Nothing herein shall prevent the 
continued use of the business name, assumed name, designation 
or style by any person, partnership or corporation which or who 
was the actual holder of a license hereunder on the effective date 
of this section. 


§ 6. Subdivision one of section seventy-three of such law, such 
subdivision having been added by chapter six hundred ninety-six 
of the laws of nineteen hundred thirty-nine, is hereby amended 
to read as follows: 


1. The secretary of state shall have the power to enforce the 
provisions of this article and upon complaint of any person, or on 
his own initiative, to investigate any violation thereof or to investi- 
gate the business, business practices and business methods of any 
person, firm or corporation applying for or holding a license as a 
private [detective or] investigator, if in the opinion of the secre- 
tary of state such investigation is warranted. Each such applicant 
or licensee shall be obliged, on request of the secretary of state, 
to supply such information as may be required concerning his or its 
business, business practices or business methods, or proposed 
business practices or methods. 


§ 7. Section seventy-three of such law is hereby amended by 
adding thereto a new subdivision, to be subdivision three, to read 
as follows: 


3. Each licensee shall keep all files and records relating to all 
cases, retainers, investigations or services rendered, for a period 
of not less than three years following the year of the conclusion 
of such cases, retainers, investigations or services rendered. 


§ 8. The opening paragraph and subdivision one of section 
seventy-two of such law, as last amended by chapter three hundred 
forty-nine of the laws of nineteen hundred thirty-eight, is hereby 
amended to read as follows: 

Any person, [firm,] partnership[, company] or corporation 
intending to conduct [a private detective business,] the business 
of private investigator, or the business of watch, guard or patrol 
agency, [or the business of a detective agency] and any person, 
[{firm,] partnership[, company] or corporation intending to con- 
duct the business of furnishing or supplying information as to the 
personal character of any person or firm, or as to the character or 
kind of the business and occupation of any person, firm or corpo- 
ration, society or association or any person or group of persons, or 
intending to own, conduct, manage or maintain a bureau or agency 
for the above mentioned purposes, or while engaged in other law- 
ful business activities also intending to engage in any one or more 
of the activities set forth in section seventy-one except exclusively 
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as to the financial rating, standing, and credit responsibility or 
persons, firms, companies or corporation, shall, for each such 
bureau or agency and for each and every sub-agency, office and 
branch office to be owned, conducted, managed or maintained by 
such person, firm, partnership or corporation for the conduct of 
such business, file in the office of the department of state a written 
application, duly signed and verified, as follows: 


1. If the applicant is a person, the application shall be signed 
and verified by such person[,, and] or if the applicant is a [firm 
or] partnership the application shall be signed and verified hv each 
individual composing or intending to compose such [firm or] part- 
nership. The application shall state the full name, age, residence, 
present and previous occupations of each person or individual so 
signing the same, that he is a citizen of the United States and shall 
also specify the name of the city, town or village, stating the street 
and number, if the premises have a street and number, and other- 
wise such apt description as will reasonably indicate the location 
thereof, where is to be located the principal place of business and 
the bureau, agency, sub-agency, office or branch office for which 
the license is desired, and such further facts as may be required 
by the department of state to show the good character, competency 
and integrity of each person or individual so signing such appli- 
cation. Each person or individual signing such application shall, 
together with such application, submit to the department of state, 
his photograph, in duplicate, in passport size and also fingerprints 
of his two hands recorded in such manner as may be specified by 
the secretary of state or his authorized representative. Before 
[approving] the approval by the secretary of state of such appli- 
cation it shall be the duty of the secretary of state or his authorized 
representative to compare such fingerprints with fingerprints filed 
with the division of criminal identification, records and statistics 
of the state department of correction and to investigate the honesty, 
good character and integrity of each applicant. Every such appli- 
eant shall establish to the satisfaction of the secretary of state and 
by at least two duly acknowledged certificates, that such applicant, 
(a) if [he be] a person[,] or[,] (b) in the case of a [firm, com- 
pany,] partnership, that each partner [or corporation, at least 
one member of such firm, partnership, company or corporation,] 
has or have been regularly employed as a detective or shall have 
been a member of [the] a United States Government investigative 
service, a sheriff or member of a city police department of a rank 
or grade higher than that of patrolman, for a period of not less 
than three years and each such person shall further establish his 
compcelcncy to act as a private investigator by taking and passing 
a written examination prescribed by the secretary of state. Such 
application shall be approved, as to each person or individual so 
signing the same, by not less than five reputable citizens of the 
community in which such applicant resides or transacts business, 
or in which it is proposed to own, conduct, manage or maintain 
the bureau, agency, sub-agency, office or branch office for which 
the license is desired, each of whom shall certify that he has per- 
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sonally known the said person or individual for a period of at 
least five years prior to the filing of such application, that he has 
read such application and believes each of the statements made 
therein to be true, that such person is honest, of good character 
and competent, and not related or connected to the person so certi- 
fying by blood or marriage. The certificate of approval shall be 
signed by such reputable citizens and duly verified and acknowl- 
edged by them before an officer authorized to take oaths and 
acknowledgement of deeds. All provisions of this section, applying 
to corporations, also shall appoint to joint-stock associations, except 
that each such joint-stock association shall file a duly certified 
copy of its certificate of organization in the place of the certified 
copy of its certificate of incorporation herein required. 


S 9. Subdivision two of section seventy-two of such law, as last 
amended by chapter three hundred forty-nine of the laws of nine- 
teen lrundred thirty-eight, is hereby repealed and a new subdivi- 


sion is hereby added in place thereof, to be subdivision two, to read 
as follows: 


2. If the applicant is a corporation, the application shall be 
signed and verified by every officer thereof and shall specify the 
name of the corporation, the date and place of its incorporation, 
the location of its principal place of business and branch officc 
or offices for which the license is desired, the amount of the corpora- 
tion’s outstanding paid up capital stock and whether paid in 
cash or property, and, if in property, the nature of the same, the 
name and domicile of each owner and holder of any of its outstand- 
ing shares of stock and shall be accompanied by a duly certified 
copy of its certificate of incorporation. Each and every requtre- 
ment of subdivision one of this section as to a person or partner 
shall apply to every officer thereof except that with relation to the 
three year experience requirement provided for in subdivision one 
of this section the officer or officers who are the bona fide owners 
and holders in the aggregate of at least a majority of the issued 
capital stock of the corporation making application for a license 
under this article must each meet with qualifying requirement and 
a corporation shall not be entitled to a license on the experience 
qualification of any other officer or officers; and each such officer, 
his successor and successors shall prior to entering upon the dis- 
charge of his duties execute a similar statement, approved in like 
manner, as is by said subdivision one prescribed; and in the event 
of the death, resignation or removal of any such officer due notice 
of that fact shall forthwith be given in writing by registered mail 
to the department of state, together with a copy of the minutes of 
any meeting of the board of directors of said corporation, certified 
by the secretary, indicating the death, resignation or removal of 
such officer and the election or designation of the successor of such 
deceased, resigned or removed officer; in the event of the death, 
resignation or removal of any officer whose stock interest and 
qualifying experience permitted of the issuance of a private investt- 
gator’s license to the corporation, or upon the sale, transfer, or 
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assignment of his stock interest by such officer, the private investi- 
gator’s license of such corporation shall be deemed to be immedi- 
ately and automatically suspended by reason of such death, resig- 
nation, removal or stock transfer and shall remain suspended pend- 
ing the approval by the department of state of a successor’s appli- 
cation, his experience qualification, and his bona fide succession 
to the stock interest in such corporation and provided a proper 
endorsement has been made on the corporation’s license certificate 
by the department of state noting such succession. 

§ 10. This act shall take effect October first, nineteen hundred 
fifty-seven. 


AN ACT 


To amend subdivision one of section seventy, subdivisions one 
and two of section seventy-one and section seventy-two of the 
general business law, and inserting therein a new article, to 
be article thirty, to read as follows: 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Subdivision one of section seventy of the general busi- 
ness law, as last amended by chapter three hundred forty-nine of 
the laws of nineteen hundred thirty-eight, is hereby amended to 
read as follows: 


1. No person, firm, company, partnership or corporation shall 
engage in the business of private detective or the business of investi- 
gator [or the business of watch, guard or patrol agency for the 
purpose of furnishing guards or patrolmen, or other persons as 
herein defined\ to protect persons or property or to prevent the 
theft or the unlawful taking of goods, wares and merchandise or 
to prevent the misappropriation or concealment of goods, wares, 
merchandise, money, bonds, stocks, documents and other articles 
of value,} for hire or reward, or advertise his or their business 
to be that of detective or of a detective agency or investigator, 
[or watch, guard or patrol agency,} notwithstanding the name 
or title used in describing such agency or notwithstanding the 
fact that other functions and services may also be performed for 
fee, hire or reward, without having first obtained from the depart- 
ment of state a license so to do, as hereinafter provided. 


§ 2. Subdivision one of section seventy-one of the general busi- 
ness law, as last amended by chapter six hundred twenty-five of 
the laws of nineteen hundred forty-five, is hereby amended to read 
as follows: 


1. ‘‘Private detective business’’ shall mean and include the 
business of private detective, private detective business, the busi- 
ness of investigator [or the business of watch, guard or patrol 


ExPLanaTion — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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agency} and shall also mean and include, separately or collectively, 
the making for hire, reward or for any consideration whatsoever, 
of any investigation, or investigations for the purpose of obtaining 
information with reference to any of the following matters, not- 
withstanding the fact that other functions and services may also 
be performed for fee, hire or reward; crime or wrongs done or 
threatened against the government of the United States of America 
or any state or territory of the United States of America; the iden- 
tity, habits, conduct, movements, whereabouts, affiliations, associa- 
tions, transactions, reputation or character of any person, group 
of persons, association, organization, society, other groups of 
persons, firm or corporation; the credibility of witnesses or other 
persons; the whereabouts of missing persons; the location or 
recovery of lost or stolen property; the causes and origin of, or 
responsibility for fires, or libels, or losses, or accidents, or damage 
or injuries to real or personal property; or the affiliation, connec- 
tion or relation of any person, firm or corporation with any 
union, organization, society or association, or with any official, 
member or representative thereof ; or with reference to any person 
or persons seeking employment in the place of any person or 
persons who have quit work by reason of any strike; or with refer- 
ence to the conduct, honesty, efficiency, loyalty or activities of 
employees, agents, contractors and sub-contractors; or the securing 
of evidence to be used before any authorized investigating commit- 
tee, board of award, board of arbitration, or in the trial of civil or 
criminal cases ; [or the furnishing, for hire or reward, of watchmen 
or guards or private patrolmen or other persons to protect persons 
or property or to prevent the theft or the unlawful taking of goods, 
wares and merchandise,] or to prevent the misappropriation or 
concealment of goods, wares or merchandise, money, bonds, stocks, 
choses in action, notes or other valuable documents, papers, and 
articles of value, or to procure the return thereof or the performing 
of the service of such guard or other person or any of said purposes. 
The foregoing shall not be deemed to include the business of persons 
licensed by the industrial commissioner under the provisions of 
section twenty-four-a or subdivision three-b of section fifty of the 
workmen’s compensation law or representing employers or groups 
of employers insured under the workmen’s compensation law in the 
state insurance fund, nor persons engaged in the business of 
adjusters for insurance companies. 


§ 3. Subdivision two of section seventy-one of such law, as 
amended by chapter six hundred twenty-three of the laws of 
nineteen hundred thirty-nine, is hereby amended to read as 
follows : 


2. The terms ‘‘the business of detective agency’’, the ‘‘ business 
of investigator’’, [the ‘‘business of watch, guard or patrol 
agency’”} and the terms ‘‘private detective’’ or ‘‘investigator’’ 
shall mean and include any person, firm or corporation engaged in 
the private detective business as defined in subdivision one of this 
section with or without the assistance of any employee or employees. 
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§ 4. Section seventy-two of the general business law, as last 
amended by chapter three hundred forty-nine of the laws of nine- 
teen hundred thirty-eight, is hereby amended to read as follows: 


§ 72. Application for licenses. Any person, firm, partnership, 
company or corporation intending to conduct a private detective 
business, the business of investigator [or the business of watch, 
guard or patrol agency,] or the business of a detective agency 
and any person, firm partnership, company or corporation intend- 
ing to conduct the business of furnishing or supplying information 
as to the personal character of any person or firm, or as to the 
character or kind of the business and occupation of any person, 
firm or corporation, society or association or any person or group 
of persons, or intending to own, conduct, manage or maintain a 
bureau or agency for the above mentioned purposes, or while 
engaged in other lawful business activities also intending to engage 
in any one or more of the activities set forth in section seventy- 
one except exclusively as to the financial rating standing, and 
credit responsibility of persons, firms, companies or corporation, 
shall, for each such bureau or agency and for each and every 
sub-agency, office and branch office to be owned, conducted, man- 
aged or maintained by such person, firm, partnership or corpora- 
tion for the conduct of such business, file in’ the office of the 
department of state a written application, duly signed and verified, 
as follows: 


§ 5. The general business law is hereby amended by inserting 


therein a new article, to be article thirty, to read as follows: 


ARTICLE 30 
PRIVATE WATCHMEN, GUARDS AND PATROL AGENCIES 


Section 602. Licenses. 
603. Definitions. 
604. Application for licenses. 
605. Enforcement of article; investigations. 
606. Issuance of licenses; fee; bonds. 
607. Posting and surrender of license certificate. 
608. License certificate or pocket card lost or destroyed. 
609. Change of address. 
610. Renewal of licenses. 
611. Notice of hearings, determinations, review. 
612. License certificates, pocket cards and badges. 
613. Employees. 


614. Employees not to divulge information or make false 
reports. 


615. Application of article. 
616. Unlawful:acts. 
617. Attorney-general to prosecute. 
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618. Keward may be presumed. 


619. Department of state to employ agents; expenses for 
enforcement of law. 


620. Disposition of fees and other revenues. 


§ 602. Licenses. No person, partnership, or corporation, shall 
engage in the business of watchman, guard or patrol agency for 
the purpose of acting as or furnishing a watchman or watch- 
men, guard or guards, patrolman or patrolmen or other person 
or persons to protect a person or persons or property or to prevent 
the theft, unlawful taking, misappropriation or concealment of 
goods, wares, merchandise, money, bonds, stocks, documents, choses 
in action, notes or other valuable documents, papers or articles 
of value for hire or reward, or advertise his, their or its business 
to be that of watchman, guard or patrol agency, regardless of the 
name or title used in describing such activity or notwithstanding 
the fact that other functions or services may also be performed 
for fee, hire or reward, without having first obtained from the 
department of state a license so to do, for each such licensee and 
for each and every office and branch office to be owned, conducted, 
managed or maintained by such person, or persons, partnership, 


corporation, association or other entity for the conduct of such 
business. 





§ 603. Definitions. 1. The business of ‘‘watchman’’, ‘‘guard’’ 
or *‘patrol agency’’ shall mean and include the furnishing for 
hire or reward of any service or services set forth in section siz 
hundred two hereof by any person, partnership, corporation, asso- 
ciation or other entity with or without the assistance of any 
employee or employees. 


§ 604. Application for licenses. Any person, partnership, or 
corporation intending to conduct the business of watchman, guard 
or patrol agency, or any person or group of persons intending to 
own, conduct, manage or maintain a bureau or agency for the 
above mentioned purposes, or while engaged in other lawful busi- 
ness activity also intending to engage in any one or more of the 
actwities set forth in section six hundred two hereof shall file 
in the office of the department of state, for each office or branch 
office to be owned, conducted, managed or maintained by such 
person, partnership, corporation, association or other entity for 
the conduct of such business, a written application, duly signed 
and verified, as follows: 1. If the applicant is a person, the appli- 
cation shall be signed and verified by such person or if the 
applicant is a partnership the application shall be signed and 
verified by each individual composing or intending to compose 
such partnership. The application shall state the full name, age, 
residence, present and previous occupations of each person so sign- 
ing the same, that he is a citizen of the United States, the location 
of the principal place of business and every branch office for which 
the license is desired, and such further facts as may be required 
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by the department of state to show the good character, competency 
and integrity of each person signing such application. Each person 
signing such application shall submit to the department of state, 
his application including (but not limited to) his photograph, in 
duplicate, in passport size, and fingerprints of his two hands 
recorded in such manner as may be specified by the secretary of 
state or his authorized representative. Before approval by the 
secretary of state of such application, it shall be the duty of the 
secretary of state or his authorized representative to compare 
such fingerprints with fingerprints filed with the bureau of criminal 
identification, records and statistics of the state department of 
correction. Every such applicant shall establish to the satisfac- 
tion of the secretary of state and by at least two duly acknowl- 
edged certificates, that such applicant, if a person, or in the case 
of a partnership, that each partner or if a corporation, that the 
person or persons owning or holding the majority of the voting 
stock of such corporation, has or have been regularly employed 
as a watchman, guard or patrolman for a period of not less than 
two years or is eligible for a license pursuant to the provisions of 
article seven of the general business law. Such application shall 
be approved, as to each person signing the same, by not less than 
five reputable citizens of the community in which such applicant 
resides or transacts buginess or in which it is proposed to own, 
conduct, manage or maintain the office or branch office for which 
the license is desired, each of whom shall certify that he has per- 
sonally known the said person for a period of at least fie years 
prior to the filing of such application, that he has read such appli- 
cation and believes each of the statements made therein to be 
true, that such person is honest, of good character and competent, 
and not related or connected to the person so certifying by blood 
or marriage. The certificate of approval shall be signed by such 
reputable citizens and duly verified and acknowledged by them 
before an officer authorized to take oaths and acknowledgment of 
deeds. All provisions of this section, applying to corporations, 
shall also apply to joint-stock associations, except that each such 
joint-stock association shall file a duly certified copy of its articles 
of association. 


2. If the applicant is a corporation, the application shall be 
signed and verified by every officer thereof, and shall specify the 
name of the corporation, the date and place of its incorporation, 
the location of its principal place of business and branch office or 
offices for which the license is desired, the amount of the corpora- 
tion’s outstanding paid up capital stock and whether paid in cash 
or property, and, if in property, the nature of the same, the name 
and domicile of each owner and holder if any of its outstanding 
shares of stock and shall be accompanied by a duly certified copy 
of its certificate of incorporation. Each and every requirement of 
subdivision one of this section as to a person or partner shall apply 
to every officer thereof; and each such officer, his successor and 
successors shall prior to entering upon the discharge of his duties 
execute a similar statement, approved in like manner, as is by satd 
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subdivision one prescribed; and in the event of the death, resig- 
nation or removal of any such officer due notice of that fact shall 
forthwith be given in writing by registered mail to the department 
of state, together with a copy of the minutes of any meeting of 
the board of directors of said corporation, certified by the secretary, 
indicating the death, resignation or removal of such officer and 
the election or designation of the successor of such deceased, 
resigned or removed officer. 


§ 605. Enforcement of article; investigations. 1. The secretary 
of state shall have the power to enforce the provisions of this article 
and upon the complaint of any person or on the secretary’s own 
initiative or that of a person authorized by him, to investigate any 
violation of this article or the business, practices, methods or 
activities of any person, partnership, or corporation applying for 
or holding a license as a watchman, guard or patrol agency, if in 
the opinion of the secretary of state such investigation is war- 
ranted. Each such applicant or licensee shall be required, on 
request of the secretary of state or his authorized representative, 
to supply such information as may be required concerning his, 
its or their business, business practices, methods, or activities or 
proposals relative thereto. 

2. To enforce the provisions of this article, in making investiga- 
tions relating to any violation thereof or for the purpose of investi- 
gating the character, competency or integrity of any applicant or 
licensee hereunder or of any officer, director or employee, proposed 
or former officer, director or employee thereof or to inquire into, 
study or analyze the matters contained in subdivision one hereof, 
the department of state, acting by such officer or person in the 
department as the secretary of state may designate, shall have the 
power to subpoena and bring before the officer or person so desig- 
nated any person im this state and require the production of any 
books, records, correspondence, instruments, files, writings, papers 
or any other article which he deems relevant to the inquiry and 
to administer an oath to and take the testimony of any person 
or cause his deposition to be taken with the same fees and mileage 
and in the same manner as prescribed by law for civil cases in a 
court of record, except that any applicant or licensee or officer or 
agent thereof shall not be entitled to such fees and/or mileage. 
Any person duly subpoenaed, who fails to obey such subpoena 
without reasonable cause or who without reasonable cause refuses 
to be examined or to answer any pertinent question as to the 
character or qualification of such applicant or licensee, officer, 
director or employee, proposed or former officer, director or 
employee, or such applicant’s or licensee’s business, practices, 
methods or tctivities or such violations or alleged violations, shall 
be guilty of a misdemeanor. The testimony of witnesses in any 
such proceeding shall be under oath, which the secretary of state, 
one of his deputies or his duly designated representatives, may 


administer; and wilful false swearing in any such proceeding 
shall be perjury. 
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§ 606. Issuance of licenses; fee; bonds. After the application 
shall have been examined and such further inquiry and investiga- 
tion made as the secretary of state shall deem proper, when the 
secretary of state or his authorized representative shall be satisfied 
therefrom of the good character, competency and integrity of such 
applicant, or if the applicant be a partnership, or corporation 
of the individual members or officers, directors and stockholders 
thereof, the department of state shall issue and deliver to such 
applicant a certificate of license to conduct such business and 
to own, operate or maintain a branch office thereof for the conduct 
of such business at the address stated in such application, upon 
the payment by the applicant to the department of state for each 
such certificate of license so issued, a license fee of one hundred 
dollars if the applicant be an individual, or of two hundred 
dollars if a partnership or corporation, and upon the applicant’s 
executing, delivering and filing in the office of such department a 
surety company bond in the sum of ten thousand dollars, condt- 
tioned for the faithful, lawful and honest conduct of such business 
by such applicant, which surety bond must be written by a com- 
pany recognized and approved by the superintendent of insur- 
ance of the state and approved by the department of state with 
respect to its form, manner of execution and sufficiency. The 
license granted pursuant to this article shall be for a period of 
two years, but shall be revocable at all times by the department 
of state for cause shown; and in the event of such revocation or 
of a surrender of such license no refund shall be made with 
respect to any license fee paid under the provisions of this article. 
Such bond shall be taken in the name of the people of the state of 
New York and any person injured by the violation of any of the 
provisions of this article or by the wilful, malicious or wrongful 
act of the principal or employee may bring an action against such 
principal, employee or both on said bond in his own name to 
recover damages suffered by reason of such wilful, malicious or 
wrongful act. In each and every action, proceeding, or prosecution 
arising out of this article, the agency of any employee, officer or 
director as to the employment and as to acting in the course and 
scope of his employment, shall be presumed. Every license certi- 
ficate and pocket card shall be in a form prescribed by the secretary 
of state and shall specify the full name of the applicant, the location 
of the principal office or place of business and the location of every 
branch office for which the license is issued, the date on which it 
is issued, the date on which it wili expire and the names and resid- 
ences of the applicant or applicants filing the statement required 
by section six hundred four upon which the license is issued. In the 
event of a change of any such address or residence the department 
of state shall be duly notified in writing of such change within 
twenty-four hours thereafter. Failure to give such notification shall 
be sufficient cause for revocation of such license. No such license 
shall be issued to a person under the age of twenty-five years. No 
such license shall be issued to any person who has been convicted 
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in this state or any other state or territory of a felony; or any of 
the following misdemeanors, or offenses, to wit: 

(a) illegally using, carrying or possessing a pistol or other 
dangerous weapon; 

(b) making or possessing burglar’s instruments ; 

(c) buying or receiving stolen property ; 

(d) unlawful entry of a building; 

(e) aiding escape from prison; 

(f) unlawfully possessing or distributing habit forming narcotic 
drugs; 

(g) violating subdivisions six or eight, of section seven hundred 
twenty-two of the penal law, except that such license may be 
issued to such person where he has received a full and unconditional 
pardon for such crime or offense, or received a certificate of good 
conduct granted by the board of parole pursuant to the provisions 
of the executive law to remove the disability under this section 
because of such conviction. 

No license shall be issued to any person whose license has been 
previously revoked by the department of state or the authorities 
of any other state or territory because of conviction of any of 
the crimes or offenses specified in this section. 

A bulletin board shall be maintained in the office of the depart- 
ment of state in a place accessible to the general public, on which 
there shall be posted at noon Friday of each week the following: 
a statement of all pending applications for licenses under this 
article, containing the name of the applicant stating whether an 
individual, partnership, or corporation, and giving every proposed 
business. address; a similar statement of all such licenses issued 
during the preceding week and a similar statement of all such 
licenses revoked, suspended or surrendered during the preceding 
week. In the event of the filing in the office of the department of 
state of a verified statement of objections to the proposed issuance 
of a license under the provisions of this article, no license shall be 
issued to such applicant until all objections shall have been heard 
in a public hearing and a determination made as provided by 
section six hundred eleven hereof. 


§ 607. Posting and surrender of license certificate. Immediately 
upon the receipt of the license certificate issued by the department 
of state pursuant to this article, the licensee named therein shall 
cause such license certificate to be posted and at all times displayed 
in a conspicuous place in the office or branch office for which it is 
issued, so that all persons visiting such place may readily see the 
same. Such license certificate shall at all reasonable times be sub- 
ject to wmspection by the secretary of state or by an authorized 
representatwe or representatives of the department of state. It 
shall be unlawful for any person, partnership, or corporation, 
holding such license certificate to post such certificate or to permit 
such certificate to be posted upon premises other than those 
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described therein or to which it has been transferred pursuant to 
the provisions of this article, or knowingly to alter, deface or 
destroy any such license certificate. Every license certificate shall 
be surrendered to the department of state within seventy-two hours 
after its term shall have expired or after notice in writing to the 
holder that such license has been revoked or suspended. Failure 
to comply with any of the provisions of this section is a misde- 
meanor and sufficient cause for the revocation of such license. 
A license issued pursuant to this article, cannot be surrendered 
nor can any licensee thereof resign as such licensee without the 
written approval of the secretary of state or any deputy of his 
authorized to act for him. 


§ 608. License certificate or pocket card lost or destroyed. If 
it shall be established to the satisfaction of the secretary of state 
that an unexpired license certificate or pocket card, issued in 
accordance with the provision of this article, has been lost or 
destroyed without fault on the part of the holder, the department 
of state shall issue a duplicate license certificate or pocket card 
for the unexpired portion of the term of the original license 
certificate. 


§ 609. Change of address. If the holder of an unexpired license 
certificate issued pursuant to this article shall move the office or 
any branch office to a place other than that described in the license 
certificate, within the twenty-four hours immediately following 
such removal, such licensee shall give written notice, by registered 
mail, of said removal to the department of state, which notice 
shall state the business address of the premises to which such 
removal was made and the date of said removal; and send such 
license certificate to said department at its office in the city of 
Albany, and such department shall cause to be written or stamped 
across the face of such license certificate a statement setting forth 
the facts of such removal, whereupon said license certificate with 
the endorsement thereon shall be returned to said licensee. 


§ 610. Renewal of licenses. The department of state may renew 
a license granted pursuant to this article within siz months after 
expiration thereof upon application therefor by the holder thereof, 
in such form as the department may prescribe and upon payment 
of the fee and the filing of a surety bond, each im the respective 
amounts specified in section siz hundred siz hereof. 


§ 611. Notice of hearings, determinations, review. 1. Before 
denying an application for a license or before revoking or suspend- 
ing any license issued hereunder, at least fifteen days prior to the 
date set for a hearing relative thereto the department of state 
shall give written notice to the applicant or licensee and objector or 
complainant, if any, of any charge made and shall afford each of 
the foregoing an opportunity to be heard in person or by counsel 
im reference thereto. Such written notice shall be given by personal 
delivery or by registered mail to the foregoing. The hearing on 
such charges shall be at such time and place as the department 
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of state shall prescribe and shall be conducted by such officer 
or person in the department as the secretary of state may desig- 
nate, either of whom shall have the power to subpoena and bring 
before the officer or person so designated any person in this state, 
and administer an oath to and take testimony of any person or 
cause his deposition to be taken with the same fees and mileage 
as prescribed by law in courts in this state in civil cases. Such 
officer or person in the department of state designated to take 
such testimony shall not be bound by common law or statutory 
rules of evidence or by technical or formal rules of procedure. In 
the event that the department shall deny the application for, or 
revoke or suspend any such license, its determination shall be im 
writing and officially signed. The original of such determination, 
when so signed, shall be filed in the office of the department and 
copies thereof shall be mailed to the applicant: or licensee and to 
the complainant or objector within two days after the filing thereof 
as herein prescribed. The department, acting by such officer or 
person in the department as the secretary of state may designate, 
shall have the power to suspend a license pending a hearing and 
a determination of charges made against a licensee. The action of 
the department of state in granting or refusing to grant or to 
renew a license under this article or in revoking or suspending or 
refusing to revoke or suspend such a license shall be subject to 
review by a proceeding instituted under article seventy-eight of the 
civil practice act at the instance of the applicant for such license, 
the holder of a license so revoked or suspended or any other person 
aggrieved. 

2. All licenses and pocket cards shall be returned to the depart- 
ment of state within seven days after the mailing of notice of 
such revocation or suspension or in lieu thereof, the licensee whose 
license has been revoked or suspended shall make and file an affi- 
davit in form prescribed by the department of state, showing that 
the failure to return such license and pocket card is due either 
to loss or destruction thereof. 


3. The display or use of a license or pocket card hereunder after 
the revocation or suspension thereof are prohibited. 

4. Whenever a license hereunder is revoked by the department, 
such licensee shall be ineligible to be relicensed pursuant to this 


article, until after the expiration of period of one year from 
the date of such revocation. 


§ 612. License certificates, pocket cards and badges. Upon the 
issuance of a license as hereinbefore provided, the department of 
state shall issue to each such person, partner, officer or director mak- 
ing and filing the statement required by section siz hundred four of 
this article, a pocket card of such size and design as the department 
of state shall prescribe. Said card shall contain a photograph of 
the person to whom such card was issued, the date of isswance and 
expiration thereof, the name and business address of the licensee 
and the imprint or impress of the seal of the department of state. 
All persons to whom such license certificates and pocket cards shall] 
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have been issued, shall be responsible for the safe keeping of the 
same and shall not lend, enable, let or allow any other person to 
have, hold, use or display such certificate or pocket card. Any 
person so parting with such a license certificate or pocket card 
or displaying the same without authority or who shall display any 
license certificate or pocket card purporting to authorize the holder 
thereof to act as a watchman, guard or private patrolman unless 
the same shall have been duly issued pursuant to the provisions of 
this article, shall be guilty of a misdemeanor. Failure to comply 
with the provisions of this section shall be sufficient cause for revoca- 
tion of such license and all such certificates or pocket cards, shall 
be returned to the department of state within seventy-two hours 
after the holder thereof has received notice in writing of the expira- 
tion or revocation of such license. It shall be unlawful for a holder 
of a license or anyone else to possess, use or display any paper, card, 
badge, shield or any other indicia of a licensed status pursuant to 
this article except that a licensee or an authorized employee, officer 
or director may wear on his outer clothing a rectangular metal or 
woven insignia approved by the department of state, which insignia 
shall not be larger than three inches high nor four inches wide with 
an inscription thereon containing the word ‘‘watchman’’, ‘‘guard’’ 
or ‘‘patrol’’ and the name of the licensee by whom employed. Any 


person violating the provisions of this section shall be guilty of a 
misdemeanor. 


§ 613. Employees. 1. No person shall be or act as ‘an employee 
of or be employed in any capacity whatever, temporarily or other- 
wise, by any licensed watchman, guard or patrol agency, without 
first procuring a license therefor from the department of state. 
The application for such license shall be in a form prescribed by 
said department and shall set forth the applicant’s full name and 
domicile and such facts as may be required by the said department 
to show the background, good character, competency and integrity 
of the applicant. Such application shall be accompanied by the 
applicant’s photograph, in triplicate, in passport size and three 
sets of the fingerprints of his two hands recorded as hereinafter 
provided. In the city of New York, the fingerprints of any person 
who has been or is to be employed by any licensee under this article 
shall be taken and recorded by the police department of said city 
and elsewhere by the division of state police or the sheriffs of the 
several counties of the state of New York or the chiefs of police of 
the incorporated cities therein or police officers in charge of or in 
authority in the incorporated villages or in the towns in said 
state. It shall be the duty of the said New York city police depart- 
ment, division of state police, sheriffs, chiefs of police and police 
officers, wpon request, to take and record the said fingerprints 
and the cards for such purpose shall be furnished by the depart- 
ment of state and shall be in such form as may be specified by 
the secretary of state or his authorized representative. The depart- 
ment of state shall forward one set of said fingerprints to the 
department of correction for checking. Any of the officers 
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mentioned herein shall file two sets of said fingerprints with the 
department of state, Albany, New York, within twenty-four hours 
of the taking and recording of said fingerprints. A fee of two 
dollars shall be paid by the applicant to the office or officer taking 
and recording said fingerprints. 

2. When the application shall have been examined and such 
further inquiry and investigation made as the secretary of state 
shall deem proper, and when the secretary of state shall be satis- 
fied therefrom of the good character, competency and integrity 
of such applicant, the department of state shall issue and deliver 
to such applicant a certificate of employee’s license in a form 
prescribed by the secretary of state authorizing the applicant to 
be employed by a licensed watchman, guard or patrol agency and 
setting forth the full name of the applicant, his residence address 
and the dates of the issuance and expiration of such license. At the 
time said license is delivered to the applicant, there shall be 
affixed thereto, in a manner prescribed by the secretary of state, 
a photograph of the applicant. The said employee’s license shall 
be revocable upon cause shown and in accordance with the 
procedure provided for in section six hundred eleven of this article. 
The secretary of state shall have the power to suspend the said 
license pending the hearing and a determination of any charges. 
It shall be unlawful for a holder of an employee’s license or any- 
one else to possess, use or display any paper, card, badge, shield 
or any other indicia of a licensed status pursuant to this article 
except as therein set forth. 


3. No person shall hereafter be employed by any holder of a 
license certificate hereunder until he shall have executed and 
furnished to such licensee a verified statement, in duplicate, to be 
known as ‘‘employee’s statement’? setting forth: 


(a) his full name, age, domicile and employee’s license number ; 
(b) that the applicant for employment is a citizen of the United 


States or has declared his intention of becoming a citizen of the 
United States ; 


(c) the business or occupation engaged in for the fwe years 
ammediately preceding the date of the filing of the statement, 
setting forth the place or places where such business or occupation 
was engaged in, and the name or names of employers, if any, and 
dates of employments; 


(d) that he has not been convicted of a felony or of any offense 
involving moral turpitude or of any of the misdemeanors or 
offenses described in section six hundred siz hereof and; 


(e) such further information as the department of state may by 
rule or regulation require to show the good character, competence 
and integrity of the person executing the statement. 

4. The holder of a license certificate shall submit one ‘‘employee’s 
statement’’ to the department of state by forwarding the same by 
registered mail to the office of the secretary of state, Albany, New 
York, within twenty-four hours after such statement shall have 
been obtained. 
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5. No such employee’s license shall be issued to any person 
who has been convicted in this state or elsewhere of a felony or 
any of the misdemeanors or offenses set forth in section six hundred 
six hereof unless such disability was subsequently removed by 
(a) executiwe pardon or (b) a certificate of good conduct granted 
by the board of parole pursuant to the executive law. 

6. Nothing contained herein shall limit the discretion of the 
department of state with respect to the issuance of any license 
pursuant to this article. 


7. The fee for an employee’s license shall be ten dollars payable 
to the department of state and such fee shall accompany the 
application. The term of the license shall be for a period of two 
years. Such license may be renewed within six months after 
expiration upon an application therefor accompanied by a renewal 
fee of ten dollars. 

8. Notice in writing shall be gwen the secretary of state at his 
office in Albany by the holder of an employee’s license of any 
change in his residence address; such notice shall be by registered 
mail and shall be given within twenty-four hours of such change. 
Failure to give such nottfication shall be sufficient cause for revoca- 
tion of the employee’s license. 

9. No employee licensed hereunder shall perform any of the 
services described in section six hundred two of this article for or 
on behalf of any person other than a licensed watchman, guard or 
patrol agency employing him nor shall such employee receive or 
demand compensation from anyone other than such licensee. 

10. The holder of any license issued pursuant to section six 
hundred six of this article may employ any number of employees 
licensed pursuant to this article to assist such licensee in the busi- 
ness of watchman, guard or private patrol as described im section 
siz hundred two and at all times during such employment said 
employer shall be legally responsible for the good conduct in the 
business of each and every person so employed. 


§ 614. Employees not to dwulge information or make false 
reports. Any person who is or has been an employee of a holder 
of a license shall not divulge to any one other than his employer 
or as his employer shall direct, except as he may be required by 
law, any information acquired by him during such employment in 
respect of any of the work to which he shall have been assigned 
by such employer. Any such employee violating the provisions of 
this section and any such employee who shall wilfully make a false 
report to his employer in respect of any of such work, shall be guilty 
of a misdemeanor. The employer of any employee believed to have 
violated this section without any laability whatsoever shall supply 
the secretary of state or such officer or person in the department 
of state as the secretary of state may designate, with all the known 
facts and circumstances relating to the said employee’s transac- 
tion, performance, non-performance, action or inaction believed to 
be in violation of this article. The secretary of state or his author- 
ized representative may conduct further investigation and submit 
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the evidence thus acquired to the attorney-general of the state for 
appropriate action in accordance with the provisions of section 
six hundred seventeen of this article. 

§ 615. Application of article. Nothing in this article shall apply 
to any detective or officer, appointed or elected by due authority 
of law, in the employ of or belonging to the police force of the 
state or of any county, city, town or village thereof, while engaged 
in the performance of his official duties; nor to any person, partner- 
ship, or corporation, duly licensed as a private investigator pur- 
suant to article seven of the general business law; nor to any 
corporation duly authorized by the state to operate a central 
burglar or fire alarm protection business; nor to any person regu- 
larly employed as private watchman, guard or patrol exclusively 
by one employer in connection with the affairs of that employer 
only. The commission of a single act prohibited by this article 
shall constitute a violation thereof. Nothing in this article shall 
be construed to affect or prohibit the right of any person to form 
or become affiliated with or to continue as a member of any union, 
association, society or organization of his own choosing. 


§ 616. Unlawful acts. It is unlawful for any employer or 
employee holding a license issued under this article, knowingly to 
commut any of the following acts within or without the state of 
New York: to incite, encourage or aid in the incitement or encour- 
agement of any person or persons who have become a party to any 
strike, to do unlawful acts against the person or property of any 
one or to incite, stir up, create or aid in the inciting of discontent 
or dissatisfaction among the employees of any person, partnership, 
corporation, association or other entity with the intention of having 
them strike; to interfere with or prevent lawful and peaceful 
picketing during strikes; to interfere with, restrain, or coerce 
employees in the exercise of their right to form, join or assist any 
labor organization of their own choosing; to interfere or hinder 
the lawful or peaceful collective bargaining between employees 
and employers; to pay, offer, or give any money, gratuity, favor, 
consideration, or other thing of value, directly or indirectly, to any 
person for any oral or written report of the lawful activities of 
employees in the exercise of their right of self-organization, to 
form, join, or assist labor organizations and to bargain collectively 
through representatives of their own choosing; to advertise for, 
recruit, furnish or replace or offer to furnish or replace for hire 
or reward, within or without the state of New York, any help or 
labor, skilled or unskilled, or to furnish or offer to furnish armed 
guards, other than armed guards theretofore regularly employed 
for the protection of payrolls, property or premises, for service 
upon property which is being operated in anticipation of or during 
the course or existence of a strike, or furnish armed guards upon 
the highways, for persons involved in labor disputes or to furnish 
or offer to furnish to employers or their agents, any arms, muni- 
tions, tear gas implements, or any other weapons; or to send letters 
or literature to employers offering to eliminate labor unions or 
distribute or circulate any list of meanbers of a labor organization, 
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or to advise any person of the membership of an individual in a 
labor organization for the express purpose of preventing those so 
listed or named from obtaining or retaining employment. The 
violation of any of the provisions of this article shall constitute a 
misdemeanor and shall be punishable by a fine of not less than five 
hundred dollars, or one year’s imprisonment or both. It is unlawful 
for the holder of a license to furnish or perform any services 
described in section six hundred two of this article on a contingent 
or percentage basis or to make or enter into any agreement for 
furnishing services of any kind or character, by the terms or con- 
ditions of which agreement the compensation to be paid for such 
services to the holder of a license is partially or wholly contingent 
or based upon a percentage of the amount of money or property 
recovered or dependent in any way upon the result achieved. 


§ 617. Attorney-general to prosecute. Criminal action for viola- 
tion of this article shall be prosecuted by the attorney-general or 
his deputy in the name of the people of the state, and in any such 
prosecution the attorney-general or his deputy, shall exercise all 
the powers and perform all duties which the district attorney would 
otherwise be authorized to exercise or to perform therein. Upon 
a conviction for a violation of any provision of this article and 
within ten days thereafter, the attorney-general shall make and file 
with the department of state a detailed report showing the date of 
such conviction, the name of the person convicted and the nature 
of the charge. 


§ 618. Reward may be presumed. In any prosecution under 
this article any person, partnership, corporation, association or 
other entity who or which performs or commits any of the acts set 
forth in section six hundred two shall be presumed to do so for a 
fee, compensation, valuable consideration or reward. 


§ 619. Department of state to employ agents; expenses for 
enforcement of law. The department of state is hereby authorized 
to employ such agent or agents as the secretary of state may deem 
necessary to enable the department of state to carry out the 
provisions of this article and to enforce compliance therewith; 
and the secretary of state and each such agent so employed by 
him, ts hereby endowed, in respect to violations of any of the 
provisions of this article, with all the powers of a peace officer. 


§ 620. Disposition of fees and other revenue. All fees and other 
moneys derived from the operation of this article shall on the 


fifth day of each month be paid by the department of state into 
the state treasury. 


§ 6. The sum of seven thousand five hundred dollars ($7,500) 
or so much thereof as may be necessary, is hereby appropriated 
to the department of state from any moneys in the state treasury 
not otherwise appropriated, to defray its expenses, including per- 
sonal service, maintenance and operation, in earrying out the pro- 
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visions of article thirty of the general business law. Such moneys 
shall be payable out of the state treasury from any moneys in 
the general fund to the credit of the state purposes fund therein, 
on the audit and warrant of the comptroller, on vouchers certified 
or approved in the manner prescribed by law. 


§ 7. Existing article thirty of such law, embracing existing sec- 
tions six hundred and six hundred one, as such article and sections 
were thus last renumbered by chapter seven hundred five of the 
laws of nineteen hundred fifty-five, are hereby renumbered article 


thirty-one and sections seven hundred and seven hundred one, 
respectively. 


§ 8. This act shall take effect October first, nineteen hundred 
fifty-seven. 


AN ACT 


To amend the gencral business law, in relation to the license 
certificates and pocket cards of licensed investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section seventy-six of the general business law, as last 
amended by chapter three hundred forty-nine of the laws of nine- 
teen hundred thirty-eight, is hereby amended to read as follows: 

§ 76. Certificate[[,] or pocket card [or badge] lost or destroyed. 
If it shall be established to the satisfaction of the secretary of state, 
in accordance with rules and regulations of such department, that 
an unexpired license certificate[., J or pocket ecard [or badge] issued 
in accordance with the provisions of this article, has been lost or 
destroyed without fault on the part of the holder, such department 
shall issue a duplicate license certificate or pocket card for the unex- 
pired portion of the term of the original license certificate [and 
shall issue a duplicate badge for the unexpired portion of the term 
of the original license upon payment to the department of state of 
an amount required for such duplicate badge]. 


§ 2. Section eighty of such law, as last amended by chapter three 
hundred forty-nine of the laws of nineteen hundred thirty-eight, 
is hereby amended to read as follows: 


§ 80. License certificates[,] or pocket cards[, shields or badges]. 
Upon the [issuing] issuance of a license as hereinbefore provided 
the department of state shall issue to each such person, [individ- 
ual, member of a firm] partner, or officer of a corporation making 
and filing a statement required by section seventy-two of this chap- 
ter, a pocket card of such size and design as the department of state 
may prescribe, which card shall contain a photograph of the licensee, 


EXPLANATION Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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the name and business address of the licensee and the imprint or 
impress of the seal of the department of state [and also a metal 
shield or badge, of such shape and description and bearing such 
inscription as the secretary of state may designate], which pocket 
eard [and badge] shall be evidence of due authorization pursuant 
to the terms of this article. All persons to whom such license cer- 
tificates[,] or pocket cards[[, shields or badges] shall have been 
issued shall be responsible for the safe keeping of the same, and 
shall not [loan,] lend, enable, let or allow any person to have, hold, 
usef, wear] or display such certificate[,] or pocket card[, shield or 
badge]; and any person so parting with such a license certificate[,] 
or pocket card, [shield or badge or wearing] or displaying the same 
without authority, or who shall [wear or] display any license cer- 
tificate[,] or pocket card[[, shield or badge,] purporting to author- 
ize the holder [or wearer] thereof to act as a private [detective or] 
investigator unless the same shall have been duly issued pursuant to 
the provisions of this article shall be guilty of a misdemeanor. 
Failure to comply with the provisions of this section shall be 
sufficient cause for revocation of such license, and all such cer- 
tificates[,] or pocket cards[[, shields and badges] shall be returned 
to the department of state within seventy-two hours after the holder 
thereof has received notice in writing of the expiration or revocation 
of such license. [No person except as authorized in this section, 
shall wear or display a shield or badge of any design or material, 
purporting to indicate that the wearer or bearer thereof is a private 
detective or investigator or is authorized to act as a private detec- 
tive or investigator, unless required by law to do so.] It shall be 
unlawful for a holder of a license or anyone else to possess, use or 
display any paper, card, badge, shield or any other indicia of a 
licensed status pursuant to this article except as herein set forth. 
Any person violating [the] any [provisions] provision of this sec- 
tion shall be guilty of a misdemeanor. 


§ 3. This act shall take effect October first, nineteen hundred 
fifty-seven. 


AN ACT 


To amend the general business law, in relation to unlawful 
acts of private investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section eighty-four of the general business law, as 
last amended by chapters three hundred fifty-three and six hundred 
eight of the laws of nineteen hundred fifty-five, is hereby amended 
to read as follows: 


ExrLanaTion — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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§ 84. Unlawful acts. It is unlawful for the holder of a license[,] 
issued under this article[,] or for any employee of such licensee, 
knowingly to commit any of the following acts within or without 
the state of New York: to incite, encourage[,] or aid in the 
incitement or encouragement of any person or persons who have 
become a party to any strike, to do unlawful acts against the 
person or property of anyone, or to incite, stir up, create or aid 
in the inciting or discontent, or dissatisfaction among the employees 
of any person, [firm, or] partnership, corporation, association or 
other entity with the intention of having them strike; to interfere 
with or prevent lawful and peaceful picketing during strikes; to 
interfere with, restrain[[,] or coerce employees in the exercise of 
their right to form, join or assist any labor organization of their 
own choosing; to interfere with or hinder the lawful or peaceful 
collective bargaining between employees and employers; to pay, 
offer, or give any money, gratuity, favor, consideration, or other 
thing of value, directly or indirectly, to any person for any 
verbal or written report of the lawful activities of employees in 
the exercise of their right of self-organization, to form, join[,] 
or assist labor organizations and to bargain collectively through 
representatives of their own choosing; to advertise for, recruit, 
furnish or replace or offer to furnish or replace for hire or reward, 
within or without the state of New York, any help or labor, skilled 
or unskilled, or to furnish or offer to furnish armed guards, other 
than armed guards theretofore regularly employed for the protec- 
tion of payrolls, property or premises, for service upon property 
which is being operated in anticipation of or during the course or 
existence of a strike, or furnish armed guards upon the highways, 
for persons involved in labor disputes or to furnish or offer to 
furnish to employers or their agents, any arms, munitions, tear 
gas implements[,] or any other weapons; or to send letters or 
literature to employers offering to eliminate labor unions or dis- 
tribute or circulate any list of members of a labor organization, 
or to advise any person of the membership of an individual in 
a labor organization for the express purpose of preventing those 
so listed or named from obtaining or retaining employment. The 
violation of any of the provisions of this section shall constitute 
a misdemeanor and shall be punishable by a fine of not less than 
five hundred dollars, or one year’s imprisonment or both. It is 
unlawful for the holder of a license to collect or offer or attempt 
to collect or directly or indirectly engage in the business of col- 
lecting of debts or.claims of any kind, excepting that the repos- 
session of property in the temporary possession of defaulting 
purchasers or conditional sale agreements or under other circum- 
stances by which title to said property has not been transferred 
to the temporary possessor, or the repossession of property from 
the owner after default under a chattel mortgage on such property 
shall not be considered a violation of this section. It is unlawful 
for the holder of a license to furnish or perform any services 
described in subdivision one of section seventy-one of this article 
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on a contingent or percentage basis or to make or enter into any 
agreement for furnishing services of any kind or character, by 
the terms or conditions of which agreement the compensation 
to be paid for such services to the holder of a license is partially 
or wholly contingent or based upon a percentage of the amount 
of money or property recovered or dependent in any way upon 
the result achieved. [It is unlawful for the holder of a license to 
issue to any person employed by such licensee a badge or shield, 
similar in design, color or shape to, or in any manner resembling, 
the shield worn by members of the police department of the city 
of New York, and it is unlawful for a person employed by a 
licensee to possess, carry or display such a badge or shield.J Jt 
shall be unlawful for a holder of a license to use, display, cause 
to be printed or distributed, cards, letter-heads, circulars, brochures 
or any other advertising material or advertisement in which any 
name or indicia of the license status of the licensee is set forth 
in any manner other than the name under which the licensee ts 
duly licensed. It is unlawful for the holder of a license to own, 
have or possess or in any manner to wear, exhibit or display, a 
shield or badge of any material, kind, nature or description, in 
the performance of any of the activities as private investigator 
under article seven of the general business law. It is unlawful for 
any holder of a license to issue to any person employed by such 
licensee, a badge or shield of any material, kind, nature or descrip- 
tion, and it is unlawful for any person employed by such licensee 
to possess, carry or display a badge or shield of any description. 
Tt is unlawful for a holder of a license in connection with his or 
its business as private investigator or any employee thereto to own, 
lease, lend, use or possess any device, contrivance, machine, micro- 
phones, room recorders, tape, tape machines, wire tapping equip- 
ment, electronic equipment or any other equipment, apparatus, 
device, mechanism or other listening or recording machine used, 
adapted or adaptable for wire tapping or the interception or record- 
img of any communication or conversation; and it is unlawful for 
a holder of such license or any employee thereof to directly or indi- 
rectly tap, make contact or communication with any telephone line, 
wire, cable or any other medium or instrument of communication 
or to intercept, record, read or hear any message, conversation or 
communication passing over such line, wire, cables or other instru- 
mentality of communication. It is unlawful for the holder of such 
license or any employee thereof to directly or indirectly install or 
operate any of the said machines, instruments, devices or equipment 
or any other apparatus or equipment for the interception of any 
such message, communication or conversation or to violate any of 
the provisions of this section. It is unlawful for a holder of a license 
or any employee thereof to enter into an agreement, wholly or 
partly oral or written, with any person, partnership, corporation, 
association or other entity ‘to perform any of the aforementioned 
acts for or on behalf of any such licensee. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-seven. 
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AN ACT 


To amend the general business law, in relation to the registra- 
tion, fingerprinting and licensing of employees of private 
investigators and making appropriation in connection with 
such licensing 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Subdivision one of section eighty-one of the general 
business law, as last amended by chapter ninety-three of the laws of 
nineteen hundred forty-five, is hereby amended to read as follows: 


1. The holder of any license certificate issued pursuant to this 
article may employ to assist him in his work of private [detective 
or] investigator as described in section seventy-one and in the 
conduct of such business as many persons as he, they or it may 
deem necessary, and shall at all times during such employment 
be legally responsible for the good conduct in the business of each 
and every person so employed. No person shall be employed by any 
licensed private investigator unless at the time of such employ- 
ment, such person is and shall continue to be the holder of an 
employee’s license provided for herein. 

No holder of any unexpired license certificate issued pursuant 
to this article shall knowingly employ in connection with his, their 
or its business in any capacity whatsoever, any person who has 
been convicted of a felony or any of the following misdemeanors[,] 
or offenses[,] and who has not subsequent to such conviction 
received executive pardon therefor removing this disability[,] or 
received a certificate of good conduct granted by the board of 
parole pursuant to the provisions of the executive law to remove 
the disability under this section because of such a conviction, to 
wit: (a) illegally using, carrying or possessing a pistol or other 
dangerous weapon; (b) making or possessing burglar’s instru- 
ments; (c) buying or receiving stolen property; (d) unlawful 
entry of a building; (e) aiding escape from prison; (f) unlaw- 
fully possessing or distributing habit forming narcotic drugs; 
(g) violating subdivision six or eight, of section seven hundred 
twenty-two of the penal law; (h) any person whose private detec- 
tive or investigator’s license was revoked or application for such 
license was denied by the department of state or by the authorities 
of any other state or territory because of conviction of any of the 
crimes or offenses specified in this section. Should the holder of 
an unexpired license certificate falsely state or represent that 
a person is or has been in his employ, such false statement or 
misrepresentation shall be sufficient cause for the revocation of 
such license. Any person falsely stating or representing that he 
is or has been a private investigator or private detective or employed 
by a private investigator or private detective agency, shall be guilty 
of a misdemeanor. 


I xXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted, 
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§ 2. Subdivision two of section eighty-one of such law, as last 
amended by chapter seven hundred fifty-six of the laws of nine- 
teen hundred fifty-two, is hereby amended to read as follows: 

2. No person shall hereafter be employed by any holder of a 
license certificate until he shall have executed and furnished to 
such license certificate holder a verified statement, in duplicate, to 
be known as ‘‘employee’s statement,’’ setting forth: 

(a) His full name, age [[and], residence address and his 
employee’s license number. 


(b) That the applicant for employment is a citizen of the United 
States or has declared his intention of becoming a citizen of the 
United States. 


(c) The business or occupation engaged in for the three years 
immediately preceding the date of the filing of the statement, 
setting forth the place or places where such business or occupation 
was engaged in, and the name or names of employers, if any. 


(d) That he has not been convicted of a felony or of any offense 
involving moral turpitude or of any of the misdemeanors or offenses 
described in subdivision one of this section. 

(e) Such further information as the department of state may 
by rule require to show the good character, competency[,] and 
integrity of the person executing the statement. 


§ 3. Subdivisions three, four, five, six and seven of section eighty- 
one are hereby repealed. 


§ 4. Section eighty-one of such law is hereby amended by adding 
thereto a new subdivision, to be subdivision three, to read as 
follows: 


3. The holder of a license certificate shall submit one ‘‘ employee’s 
statement”? to the department of state by forwarding the same 
by registered mail to the office of the secretary of state, Albany, 
New York, within twenty-four hours after such statement shall 
have been obtained. 


§ 5. Section eighty-one of such law is hereby amended by adding 
thereto a new subdivision, to be subdivision four, to read as follows: 

4. No person shall act as an employee of or be employed by a 
licensed private investigator in any capacity whatever temporarily 
or otherwise, without first procuring a license therefor from the 
department of state. The application for such license shall be in a 
form prescribed by the department of state and shall set forth 
the applicant’s full name and domicile and such facts as may be 
required by the department of state to show the background, good 
character competency and integrity of the applicant. Such applica- 
tion shall be accompanied by the applicant’s photograph, in tripli- 
cate, in passport size and three sets of the fingerprints of his two 
hands recorded as hereinafter provided. In the city of New York, 
the fingerprints of any person who has been or is to be employed 
by a licensee under this article shall be taken and recorded by 
the police department of said city and elsewhere by the division 
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of state police or the sheriffs of the several counties of the state of 
New York or the chiefs of police of the incorporated cities therein 
or police officers in charge of or in authority in the incorporated 
villages or in the towns in said state. It shall be the duty of said 
New York city police department, division of state police, sheriffs 
and chiefs of police and police officers, upon request, to take and 
record the said fingerprints and the cards for such purpose shall 
be furnished by the department of state and shall be im such 
form as may be specified by the secretary of state or his authorized 
representatwe. The department of state shall forward one set of 
said fingerprints to the department of correction for checking. 
Any of the officers mentioned herein shall file two sets of said 
fingerprints with the department of state, Albany, New York, 
within twenty-four hours of the taking and recording of said 
fingerprints. A fee of two dollars shall be paid by the applicant 
to the office or officer taking and recording said fingerprints. 

No such employee’s license shall be issued to any person who 
has been convicted in this state or any other state or territory of 
a felony or any of the misdemeanors or offenses set forth im sub- 
division one of this section unless he has subsequent to such con- 
viction received executive pardon therefor removing the disability 
or received a certificate of good conduct granted by the board of 
parole pursuant to the provisions of the executive law to remove 
the disability under this section because of such conviction. 

The foregoing shall not limit the discretion of the department 
of state with respect to the issuance of any license pursuant to 
this article. 

The fee for the employee’s license shall be ten dollars payable 
to the department of state and such fee shall accompany the appli- 
cation. The term of the license shall be for a period of two years 
or a fraction of such two year period and shall commence on 
October first, nineteen hundred fifty-seven, and shall expire on 
the thirty-first day of December of each succeeding even numbered 
year. Such license shall be renewable upon an application therefor 
accompanied by a renewal fee of ten dollars. Notice in writing 
shall be given the secretary of state at his office in Albany by the 
holder of the employee’s license of any change in his residence 
address; such notice shall be by registered mail and shall be given 
within twenty-four hours of such change. Failure to give such 
notification shall be sufficient cause for revocation of the employee’s 
license. 

No employee to whom the license provided for herein is issued 
shall perform any of the services described in section seventy-one 
of this article for or in behalf of any person other than the licensed 
private investigator employing him nor shall such employee receive 
or demand compensation from any person other than such licensee. 

When the application shall have been examined, an investiga- 
tion shall be made as to the honesty, good character and integrity 
of the applicant and when the secretary of state shall be satisfied 
therefrom of the honesty, good character, competency and integrity 
of such applicant, the department of state shall issue and deliver 
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to such applicant a certificate of license in a form prescribed by 
the secretary of state authorizing the applicant to be employed 
by a licensed private investigator and setting forth the full name 
of the applicant, his residence address, the date on which i is 
issued and the date on which it will expire. At the time said 
license is delivered to the applicant, there shall be affixed thereto, 
in a@ manner prescribed by the secretary of state, a photograph 
of the applicant. The said employee’s license shall be revocable 
upon cause shown and in accordance with the procedure provided 
for in section seventy-nine of this article. The secretary of state 
shall have the power to suspend the said license pending the hear- 
ing and a determination of any charges. It shall be unlawful for a 
holder of an employee’s license or anyone else to possess, use or 
display any paper, card, badge, shield or any other indicia of a 
licensed status pursuant to this article except as herein set forth. 


§ 6. The sum of seven thousand five hundred dollars ($7,500) 
or so much thereof as may be necessary, is hereby appropriated to 
the department of state from any moneys in the state treasury not 
otherwise appropriated, to defray its expenses, including personal 
service, maintenance and operation, in carrying out the provisions 
of section eighty-one of article seven of the general business law. 
Such moneys shall be payable out of the state treasury from any 
moneys in the general fund to the credit of the state purposes 
fund therein, on the audit and warrant of the comptroller, on 
vouchers certified or approved in the manner prescribed by law. 


§ 7. This act shall take effect October first, nineteen hundred 
fifty-seven. 


AN ACT 


To amend the general business law, in relation to the suspen- 
sion of licenses as investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section seventy-nine of the general business law, as 
added by chapter three hundred forty-nine of the laws of nineteen 
hundred thirty-eight, is hereby amended to read as follows: 


§ 79. Notice of hearings, determinations, review. The depart- 
ment of state shall, before denying an application for a license or 
before revoking any license, and at least fifteen days prior to the 
date set for the hearing, and upon due notice to the complainant 
or objector, notify in writing the applicant for, or the holder of 
such license of any charge made and shall afford said applicant or 
licensee, an opportunity to be heard in person or by counsel in 
reference thereto. Such written notice may be served by delivery 
of same personally to the applicant or licensee, or by mailing same 
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by registered mail to the last known business address of such 
applicant or licensee. The hearing on such charges shall be at such 
time and place as the department of state shall prescribe and shall 
be conducted by such officer or person in the department as the 
secretary of state may designate, who shall have the power to 
subpoena and bring before the officer or person so designated any 
person in this state, and administer an oath to and take testimony 
of any person or cause his deposition to be taken with the same 
fees and mileage as prescribed by law in courts in this state in 
civil cases. Such officer or person in the department of state desig- 
nated to take such testimony shall not be bound by common law 
or statutory rules of evidence or by technical or formal rules of 
procedure. In the event that the department shall deny the appli- 
cation for, or revoke or suspend any such license, its determination 
shall be in writing and officially signed. The original of such deter- 
mination, when so signed, shall be filed in the office of the depart- 
ment and copies thereof shall be mailed to the applicant or licensee 
and to the complainant within two days after the filing thereof as 
herein prescribed. The department, acting by such officer or person 
in the department as the secretary of state may designate, shall 
have the power to suspend a license pending a hearing and a deter- 
mination of charges made against a licensee. The action of the 
department of state in granting or refusing to grant or to renew a 
license under this article or in revoking or suspending or refusing 
to revoke or suspend such a license shall be subject to review by a 
proceeding instituted under article seventy-eight of the civil prac- 
tice act at the instance of the applicant for such license, the holder 
of a license so revoked or suspended or the person aggrieved. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-seven. 


AN ACT 


To amend the general business law, in relation to branch offices 
of private detectives or investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The general business law, is hereby amended by 
inserting therein a new section, to be section seventy-four-b, to 
read as follows: 


’ 74-b. Branch offices and licenses therefor. The advertisement 
by any licensee hereunder in any directory, publication or news- 
paper or by radio, television or through any other medium of com- 
munication, offering to perform services provided for by this 
article, from or at an address other than the address set forth on 
the license issued to such licensee, shall constitute the maintenance 
of said licensee of a branch office. Such advertising is prohibited 
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unless such licensee has first obtained a branch office license duly 
issued by the secretary of state for every such address utilized 
by any aforesaid licensee. The maintenance of a branch office 
for the transaction of business by a licensee without first securing 
a branch office license as herein provided shall constitute a mis- 
demeanor. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-seven. 


AN ACT 


To amend the general corporation law, in relation to the use of 
word “detective” 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section nine of the general corporation law, as last 
amended by chapter three hundred eighty-two of the laws of nine- 
teen hundred fifty-six, is hereby amended to read as follows: 


§ 9. No certificate of incorporation of a proposed domestic cor- 
poration, and no statement and designation of a foreign corpora- 
tion, having the same name as a corporation authorized to do busi- 
ness under the laws of this state or a name so nearly resembling it as 
to be calculated to deceive, shall be filed or recorded in any office 
for the purpose of effecting its incorporation, or of authorizing 
it to do business in this state; nor shall any corporation except a 
corporation organized for religious, charitable or benevolent pur- 
poses or a bar association or a corporation chartered by the regents 
be authorized to do business in this state unless its name has such 
word or words, abbreviation, affix or prefix, therein or thereto, as 
will clearly indicate that it is a corporation as distinguished from 
a natural person, firm or copartnership; or unless such corporation 
uses with its corporate name, in this state such an affix or prefix. 
No certificate of incorporation of a proposed domestic cor- 
poration and no statement and designation of a foreign cor- 
poration having the name or names ‘‘Masonry,’’ ‘‘Mason,’’ 
**Masons,’’ ‘‘Masonic,’’ ‘‘Free Masons,’’ ‘‘Free and Accepted 
Masons,’’ ‘‘ Ancient Free and Accepted Masons,’’ or ‘‘ Knights of 
Pythias,’’ ‘‘Pythian,’’ ‘‘Pythians,’’ ‘‘Pythias,’’ ‘‘Pythianism,”’ 
or the component parts thereof or the significant words therein, 
whether the same is used in juxtaposition or with interspace, shall 
be filed or recorded in any office for the purpose of effecting its 
incorporation, or of authorizing it to do business in this state, 
unless such certificate, or statement and designation, be accom- 
panied by the consent of the Grand Lodge of Free and Accepted 
Masons of the state of New York, duly acknowledged by its Grand 
Master and Grand Secretary, if any of the names ‘‘Masonry,’’ 


EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted, 





er ey Ww SS 


— - Ge we 


WIRETAPPING 435 


‘¢Masons,’’ ‘‘Masonic,’’ ‘‘Free Masons,’’ or ‘‘Free and Accepted 
Masons’’ or the component parts thereof or the significant words 
therein be used, or by the consent of the Grand Lodge Knights of 
Pythias of the state of New York duly acknowledged by its grand 
chancellor and grand secretary, if any of the words ‘‘ Knights of 
Pythias,’’ ‘‘Pythian,’’ ‘‘Pythians,’’ ‘‘Pythias,’’ or “‘ Pythianism”’ 
or the component parts thereof or the significant words therein be 
used. No certificate of incorporation of a proposed domestic cor- 
poration, and no statement and designation of a foreign corporation 
having the name or names, ‘‘New York State Troopers’’, ‘‘New 
York State Police’’, ‘‘Division of State Police’’, ‘‘State Troopers’’, 
or ‘‘State Police’’, or the component parts thereof or the sig- 
nificant words therein, whether the same is used in juxtaposition or 
with interspace, shall be filed or recorded in any office for the 
purpose of effecting its incorporation, or of authorizing it to do 
business in this state. A corporation formed by the reincorporation, 
reorganization or consolidation of other corporations or upon the 
sale of the property or franchises of a corporation, or a corpora- 
tion acquiring or becoming possessed of all the estate, property, 
rights, privileges and franchises of any other corporation or cor- 
porations by merger, may have the same name as the corporation 
or one of the corporations to whose franchises it has succeeded. 
No corporation shall be hereafter organized under the laws of this 
state nor shall any foreign corporation be authorized to do business 
in this state, with the word ‘‘trust,’’ ‘‘bank,’’ ‘‘banking,”’ 
‘‘banker,’’ ‘‘bankers,’’ ‘‘acceptance,’’ ‘‘insurance,’’ ‘‘assurance,’’ 
‘*indemnity,’’ ‘‘endowment,’’ ‘‘guarantee,’’ ‘‘guaranty,’’ ‘‘title,’’ 
‘‘casualty,’’ ‘‘surety,’’ ‘‘fidelity,’’ ‘‘finance,’’ ‘‘bond,’’ ‘‘bond- 
ing,’’ ‘*savings,’’ ‘‘investment,’’ ‘‘loan,’’ ‘‘mortgage,’’ ‘‘annuity,”’ 
‘‘annuities,’’ ‘‘underwriter,’’ ‘‘underwriters,’’ ‘‘underwriting,’’ 
or ‘‘benefit’’ as part of its name, except a moneyed corporation or 
a membership corporation organized exclusively for the promotion 
of the interests of savings bank life insurance, or a membership 
corporation organized exclusively as an association of licensed 
insurance agents or licensed insurance brokers which includes only 
the word ‘‘insurance’’ coupled with the word ‘‘agents’’ or 
‘*brokers’’ as part of its name, or a membership corporation organ- 
ized as a non-profit association of chartered property and casualty 
underwriters which includes only the words ‘‘casualty underwrit- 
ers’’, as part of its name, or a non-profit membership corporation 
organized as an association of licensed life insurance agents which 
[includes] include only the words ‘‘life underwriters association”? 
as part of its name, or a non-profit membership corporation 
organized by employees of the New York state insurance depart- 
ment which includes only the words ‘‘ Association of New York 
State Insurance Department Examiners’’ as part of its name, nor 
with the word ‘‘Co-operative’’ as part of its name, except a 
co-operative corporation, nor with the words ‘‘chamber of com- 
merce’’ as a part of its name, except a non-profit membership 
corporation, nor with the word ‘‘Doctor,’’ or ‘‘Dr.’’ as part of its 
name; nor with the word ‘‘lawyer,’’ as part of its name, except 
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a foreign corporation organized prior to April twenty-ninth, 
nineteen hundred thirty-five or a non-profit membership corpora- 
tion, the membership of which is composed exclusively of lawyers; 
nor with the name of any state park or parkway except with the 
consent of the regional park commission having jurisdiction of 
the region in which such park or parkway is located; nor with the 
word ‘‘court’’, as part of its name, used in connection with such 
other words as are, or in any other way which is, calculated 
reasonably to lead to the belief that the corporation possesses 
or may exercise judicial powers or that the corporation is a part 
of the judicial system of the state; nor with the word ‘‘detective”’ 
as part of its name; nor with the word ‘‘housing,’’ in conjunction 
with the word ‘‘United States,’’ ‘‘national,’’ ‘‘federal,’’ ‘‘state,’’ 
‘*eounty,’’ ‘‘eity,’’ ‘‘town,’’ ‘‘village,’’ ‘‘municipal,’’ ‘‘authority,’’ 
or in conjunction with the name of any county, city, town or village 
within this state as part of its name, except a public corporation. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-seven. 


AN ACT 


To amend the general business law, in relation to the surrender 
of licenses as private investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The general business law is hereby amended by 
inserting therein a new section, to be section seventy-eight-a, to 
read as follows: 


§ 78-a. Surrender of licenses. A license issued pursuant to this 
article cannot be surrendered nor can any licensee resign as such 


licensee without the written approval of the secretary of state 
or any deputy authorized to act for him. 


§ 2. This act shall take effect October first, nineteen hundred 
fifty-seven. 
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APPENDIX A 


JOINT RESOLUTION DIRECTING STUDY OF 
PRIVATE INVESTIGATORS 


March 22, 1956 


Wuereas, The Joint Legislative Committee to Study Illegal 
Interception of Communications was created by joint resolution 
of the Senate and Assembly adopted on February 22, 1955, and 
thereafter continued by mesne joint resolutions of Senate and 
Assembly to March 31, 1956; and 


WHEREAS, The initial studies of this committee revealed shocking 
invasions of the personal privacy of individuals by licensed private 
investigators and called into serious question the effectiveness of 
the laws of licensure and regulation of this profession, and there- 
after the Secretary of State initiated an investigation of the activi- 
ties of private investigators which investigation likewise indicated 
a need for revision of such laws of licensure and regulation; and 


Wuereas, The Interim Report of this committee, filed on 
February 8, 1956, proposed extensive legislative change in the 
laws controlling the interception of communications by private 
individuals and law enforcement authorities, and certain of the 
studies and inquiries of this committee, yet to be completed, indi- 
cate the need of possible additional legislative proposals; and 


Wuereas, The committee will be unable to complete all of its 
studies and conclude its work by March 31, 1956; now, therefore, 
be it 


Resolved, 1. That the Joint Legislative Committee to Study 
Illegal Interception of Communications, which was created by 
concurrent resolution adopted on February 22, 1955, and extended 
by joint resolution adopted on April 2, 1955, until February 15, 
1956, and extended by joint resolution adopted on February 7, 
1956, to investigate invasion of privacy and other rights of indi- 
viduals by unreasonable and unlawful interception of telephone 
and telegraph communications, the methods employed or which 
can be employed in making such interceptions and the measures 
which may be taken to overcome, prevent and eliminate such prac- 
tices, be and the same is hereby continued with all of its powers and 
duties. 

2. That the committee shall make a study for possible revision 
and recodification of Article 7 of the General Business Law and 
the pertinent statutes concerning the licensing, regulation and 
control of private investigators and shall examine the practices, 
procedures and regulations of those departments or other units of 
State and local government charged with the administration of 
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such laws of licensure, regulation and control of private investi- 
gators. 

3. That the committee shall conclude such studies as it is now 
conducting and shall likewise complete the studies with which it 
is hereinabove charged and shall be continued for those purposes 


to and including the thirty-first day of March, nineteen hundred 
fifty-seven. 


4. That the committee shall render a report to the Legislature 


on or before the thirty-first day of March, nineteen hundred fifty- 
seven; and, be it further 


Resolved, That the unexpended balance of the appropriation 
heretofore provided for the expenses of this committee from the 
legislative contingent fund, is hereby appropriated and made 
available to such committee; and, be it further 


Resolved, That in addition thereto the sum of fifteen thousand 
dollars ($15,000) for the expenses of this committee from the 
legislative contingent fund is hereby appropriated and made 
available to such committee on vouchers approved and audited as 
provided by law. 
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APPENDIX B 


JOINT RESOLUTION ADOPTED MARCH 29, 1957, CONTINU- 
ING THE COMMITTEE UNTIL MARCH 31, 1956, aS THE 
JOINT LEGISLATIVE COMMITTEE ON PRIVACY OF COM- 


MUNICATIONS AND LICENSURE OF PRIVATE INVESTI- 
GATORS 


Wuereas, The Joint Legislative Committee to Study Illegal 
Interception of Communications was created by joint resolution 
of the Senate and Assembly adopted on February 22, 1955, and 
thereafter continued by mesne joint resolutions of Senate and 
Assembly to March 31, 1957; and 


Wuereas, The initial studies of this committee revealed shocking 
invasions of the personal privacy of individuals by licensed private 
investigators and called into serious question the effectiveness of the 
laws of licensure and regulation of this profession; and 


Wuereas, This committee, in the 1956 and 1957 sessions of the 
legislature, proposed extensive legislative change in the laws con- 
trolling the interception of communications by private individuals 
and law enforcement authorities; and 


WHEREAS, In accordance with the concurrent resolution adopted 
March 22, 1956, this committee, in addition to its investigation of 
the problems and the law relating to the privacy of communications, 
has initiated a study of Article 7 of the General Business Law and 
related statutes concerning the licensing, regulation and control of 
private investigators, and this study, yet to be completed, reveals 
the need for a comprehensive revision of the present laws and regu- 
lations for licensure and control of private investigators; and 


Wuereas, The Secretary of State, following this committee’s 
disclosure of irregularities in the activities of certain licensed 
private investigators, conducted an investigation of the activities 
of private investigators and thereafter recommended extensive 
legislative change in the laws with respect thereto, and this com- 
mittee’s initial industry-wide survey of these licenses indicates 
their intense concern with the nature of these proposals and their 
desire that the legislature afford the subject matter a broader and 
more extensive study ; and 


WHEREAS, The committee will be unable to complete all of its 


studies and conclude its work by March 31, 1957; now, therefore, 
be it 


Resolved (if the Senate concur), 1. That the Joint Legislative 
Committee to Study Illegal Interception of Communications, which 
was created by concurrent resolution adopted on February 22, 1955, 
and extended by joint resolution adopted on March 22, 1956, until 
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March 31, 1957, to investigate invasion of privacy and other rights 
of individuals by unreasonable and unlawful interception of tele- 
phone and telegraph communications, the methods employed or 
which can be employed in making such interceptions and the 
measures which may be taken to overcome, prevent and eliminate 
such practices, be and the same is hereby continued with all of its 
powers and duties. 


2. That the name of this committee is hereby changed to Joint 
Legislative Committee on Privacy of Communications and Licer- 
sure of Private Investigators. 


3. That the committee shall continue its study for possible 
revision and recodification of Article 7 of the General Business Law 
and the pertinent statutes concerning the licensing, regulation and 
control of private investigators and shall examine the practices, 
procedures and regulations of those departments or other units of 
State and local government charged with the administration of 
such laws of licensure, regulation and control of private investi- 
gators. 


4. That the committee shall conclude such studies as it is now 
conducting and shall likewise complete the studies with which it 
is hereinabove charged and shall be continued for those purposes to 
and including the thirty-first day of March, nineteen hundred 
fifty-eight. 

5. That the committee shall render a report to the Legislature 
on or before the thirty-first day of March, nineteen hundred fifty- 
eight ; and, be it further 


Resolved (if the Senate concur), That any unexpended balance 
of the appropriation heretofore provided for the expenses of this 
committee from the legislative contingent fund, is hereby reappro- 
priated and made available to such committee; and, be it further 


Resolved (if the Senate concur), That in addition thereto the 
sum of fifty thousand dollars ($50,000) for the expenses of this 
committee from the legislative contingent fund is hereby appro- 
priated and made available for such committee on vouchers 
approved and audited as provided by law. 
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APPENDIX C 


COMPARATIVE STUDY OF STATE LAWS GOVERNING 
THE REGULATION OF PRIVATE DETECTIVE AGENCIES 


SCOPE OF STUDY 


The study embraced herein pertains to State regulation of the 
private detective business. It is based upon data received from 
some 37 states. At least eighteen states have no state regulatory 
provisions of any type (Arizona. Arkansas, Georgia, Kentucky, 
Missouri, Montana, New Hampshire, New Mexico, North Dakota, 
Ohio, Oregon, Rhode Island, South Dakota, Tennessee, Utah, Vir- 
ginia, Washington and West Virginia). In some of these states 
there are local or municipal regulations particularly in populous 
centers (e.g., St. Louis, Mo.). No study of municipal ordinances 
was made in view of their limited application. 

In certain other states, rezulation is so minimal as to be of little 
value for comparative purposes. For example, Texas simply 
requires the filing of a $10,000 bond where a detective agency is 
incorporated [{Texas, Rev. Civ. Stats., Art. 1302 (96)]; otherwise, 
municipal controls prevail. Nebraska similarly requires under its 
laws that a ‘‘detective association’’ obtain a charter under a cor- 
poration statute and post a $10,000 bond. (Nebraska, Rev. Stats. 
Sees. 21-904 to 21-914.) The State of Maine has a unique statute 
authorizing the Governor to appoint 50 detectives ‘‘for the detec- 
tion, prevention and punishment of crime.’’ These detectives are 
given some of the power of peace officers in making arrests for 
felonies and some other offenses and they receive the same fees as 
sheriffs. (Rev. Stats. of Maine, 1954, Chap. 144, Sees. 14 and 15.) 
These provisions are not comparable to the usual regulatory provi- 
sions for the regulation of the private detective business and no 
further reference will be made. 

For ease in comparing, the usual statutory scheme of regulation 
has been broken down into particular sections or topics which 
will then be discussed in order. The breakdown follows: 


A. Coverage. This will indicate precisely what type of 
business the State purports to include within its scope and 
specifically what activities are excluded. 

B. Licensing Procedure. This topic contemplates : 

(1) the licensing authority 

(2) procedure for obtaining license 

(3) investigative and examination procedures, if any 
(4) fees for license and bond. 

C. Employees. This topie covers the question of control, 
if any, which the State maintains over employees of licensees, 


and, further, the issuance of credentials to both licensees and 
eniployees in the form of ecards, badges or other insignia. 
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D. Sanctions. To what extent does the State impose criminal 
sanctions for violation of the law and to what extent is it 
empowered by statute to suspend, revoke or refuse to renew 
existing licenses. 


KE. Miscellaneous. Any statutory provision not frequently 
encountered. 


In discussing these topics, the law of New York will first 
be discussed, and, then, any significant departures in other 
states. A general caveat must be first issued. The study will 
cover the law as enacted, and, where available, any rules or 
regulations supplementary thereto. It is impossible practically 
to discover to what extent the statutes may be enforced. 


COVERAGE 


The law in New York requires licensing of persons, firms, partner- 
ships or corporations who engage in the business of private detect- 
ive or investigator as well as the business of operating watch, 
guard or patrol agencies (# 70).! The private detective business 
is defined to include both private detectives and investigators as 
well as watch, guard or patrol agencies (# 70). It includes the 
invesitgation for a consideration of 


‘‘erime or wrongs done or threatened against the government 
of the United States of America or any state or territory of 
the United States of America; the identity, habits, conduct. 
movements, whereabouts, affiliations, associations, transactions, 
reputation or character of any person, group of persons, asso- 
ciation, organization, society, other groups of persons, firm or 
corporation ; the credibility of witnesses or other persons; the 
whereabouts of missing persons; the location or recovery of 
lost or stolen property ; the causes and origin of, or responsibil- 
ity for fires, or libels or losses, or accidents, or damage or injur- 
ies to real or personal property; or the affiliation, connection 
or relation of any person, firm or corporation with any union, 
organization, society or association, or with any official, mem- 
ber or representative therof; or with reference to any person 
or persons seeking employment in the place of any person or 
persons who have quit work by reason of any strike; or with 
reference to the conduet, honesty, efficiency, loyalty or activi- 
ties of employees, agents, contractors and sub-contractors; or 
the securing of evidence to be used before any authorized 
investigating committee, board of award, board of arbitration 
or the trial of civil or criminal cases; or the furnishing, for hire 
or reward, of watchmen or guards or private patrolmen or other 
persons to protect persons or property or to prevent the theft 
or the unlawful taking of goods, wares and merchandise, or to 


+ Statutory references are to section or paragraph number only. The appre 
priate title or chapter reference can be found in the compilation at the end 
of Appendix C. 
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prevent the misappropriation or concealment of goods, wares 
or merchandise, money, bonds, stocks, choses in action, notes or 
other valuable documents, papers, and articles of value, or to 
procure the return thereof or the performing of the service of 
such guard or other person for any of said purposes.’’ 


This statutory pattern of inclusion of both private detectives and 
investigators with the furnishing of guards, watchmen or patrol- 
men is common throughout most states. California provides for 
both private investigators and private patrol operators (guard 
service). California, however, distinguishes each category and 
provides for separate license categories for each (# 7521). More- 
over, California provides a third classification of ‘‘insurance 
adjuster.’’ As we shall see, this is not common. Most states, includ- 
ing New York, except specifically insurance adjusting employees. 
Delaware, Illinois, Indiana, Iowa, Maryland, Nevada, New Jersey 
and Pennsylvania specifically include the business of supplying 
watch guard or patrol services. These statutes, moreover, define 
the business of private detective in substantially the same language 
as New York. (Delaware, Illinois, Indiana, Maryland, New Jersey 
and Pennsylvania.) The states of Connecticut, Kansas, Michigan, 
Vermont and Wisconsin do not specifically include reference to the 
furnishing of guards, watchmen or patrolmen. 

After defining the coverage of the statute, New York and most 
other states then proceed to exempt or exclude from coverage cer- 
tain categories of activity which would otherwise be within or 
closely allied to the business defined. 


New York excludes the following as do the states mentioned 
hereinafter : 


(1) Detectives or police of state, county or municipal forces 
(# 83). This is a usual exception in every state. 

(2) Firms devoted exclusively to furnishing information as 
to business and financial standing and credit responsibility 
(# 83). This again is usually exempt from most state statutes. 
(California, Connecticut, Delaware, Illinois, Indiana, Iowa, 
Maryland, Michigan, New Jersey, Pennsylvania and Vermont.) 

(3) Firms devoted exclusively to furnishing information as 
to the personal habits and financial responsibility of applicants 
for insurance, indemnity bonds, commercial credit or claim- 
ants under insurance policies (# 83). (Delaware, Indiana, 
Iowa, Maryland, New Jersey, Pennsylvania.) 

(4) Those licensed by the Industrial Commissioner under 
sections 24(a) or 50 of the Workmen’s Compensation Law or 
those who represent employers or groups of employers insured 
under the Workmen’s Compensation Law in the State Insur- 
ance Fund (# 83). The statutory references relate to repre- 


sentation of self insurers or claimants under the Workmen’s 
Compensation Laws. 


’ (5) Persons operating a central burglar or fire alarm pro- 
tection business and duly authorized by the State (# 83). 
(Delaware, Maryland, New Jersey, Pennsylvania. ) 
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(6) Insurance adjusters (# 83). (California, Delaware, 
Indiana, Iowa, Michigan, Nevada, New Jersey, Pennsylvania.) 


(7) Regular employees exclusively serving one employer in 
connection with the affairs of that employer (# 83). (Cali- 
fornia, Delaware, Illinois, Iowa, Kansas, Maryland, Nevada, 
New Jersey, Pennsylvania, Vermont.) 


(8) Employees of charitable or philanthropic societies incor- 
porated in this State (# 83). (California, Pennsylvania, 
Vermont. ) 


(9) Attorneys in the regular practice of their profession 
and only those employees or representatives exclusively and 
regularly employed (# 83). (Delaware, Indiana, Maryland, 
Pennsylvania. ) 


California does not include employees of attorneys, neither does 
Illinois nor Iowa. 

New Jersey excludes attorneys and their employees and does not 
require that they be regularly or exclusively employed. 

Those exempted from licensing in New York cannot perform any 
detective service for others for a fee, without a fee or by reciprocal 
arrangement (# 83). This is also the law in Pennsylvania (# 25). 

In addition to the exceptions noted in New York, which with the 
exception of the Workmen’s Compensation proviso, are followed 
elsewhere, other states in addition exclude the following businesses 
or operations: 


1. Both California (# 7522) and Indiana (# 513) exclude 
state licensed collection agencies. New York in a separate 
section makes it unlawful for a licensee to collect or attempt to 
collect debts or claims of any kind except in repossessing prop- 
erty temporarily in the possession of defaulting purchasers 
including conditional vendees or chattel mortgagors. The 
extension of the law to cover chattel mortgage repossessions was 
by amendment to section 84 without repealing prior section 84 
enacted in the same session of the Legislature so that there are 
now two sections numbered 84 in the General Business Law. 

2. Special detectives or agents regularly employed by rail- 
road companies are excluded by Indiana |[# 5 (7)]. They are 
licensed separately under another law (Acts of 1927, Indiana, 
Ch. 18) ; Kansas (# 21-1701); Wisconsin (# 175.07). They 
are otherwise licensed under # 192.47. Illinois excludes any 
firm, person or corporation investigating for anybody trans- 
porting persons or property in interstate commerce (# 2). 
Pennsylvania also excludes persons exclusively employed by 
‘‘eommon earriers’’ regulated by the Commonwealth or the 
Interstate Commerce Commission (# 14). 


3. Iowa has a unique provision exempting persons, firms, or 
corporations ‘‘while engaged in the collection, editing or dis- 
semination of news for or on behalf of any newspaper, maga- 
zine, radio, broadcasting station or press or wire news services’’ 


(+ 80A.2). 
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4. Indiana which includes the business of supplying guards 
to protect persons or property within its statute, excludes an 
‘armored service agency engaged in the business of transport- 
ing property to prevent the theft or unlawful taking of such 
goods, wares, merchandise or money’’ [# 5(4)]. 


LICENSING PROCEDURE 
1. The Licensing Authority 


In the State of New York, a person, firm or corporation within the 
coverage of the statute makes application to the Secretary of State 
(# 72) who is authorized to issue the license and to enforce the 
provisions of the law covering private detectives and investigators 
(# 73). 

Application for license is also made to the Secretary of State in 
Kansas, Michigan and Wisconsin. Michigan specifically provides 
that no further license be required from any municipality or politi- 
eal subdivision of the State (# 338.812). Nevada on the other 
hand subjects the applicant to any county or city ordinances (# 
10). The more usual procedure seems to place the responsibility 
for licensing and enforcement upon the State Police. Thus, in 
Connecticut, the Commissioner of State Police issues the license 
(# 3737) ; in Delaware, the Superintendent of State Police issues 
licences subject to the approval of a ‘‘Board of Examiners’’ (# 
1301) consisting of the Superintendent and three other members 
appointed by him. The members must have at least 5 years 
investigative experience (7 1306). He and all police agencies in 
the State are responsible for enforcement of the law (# 1307). 
In Indiana, although the Secretary of State administers the law and 
issues licenses (3 6), the application must be submitted to the 
State Police for a criminal check before issuance (# 8). In Mary- 
land, the Superintendent of State Police issues licenses (# 67) and 
enforces the statute (+ 78). In Nevada application is made to the 
Superintendent of State Police (3 6), and, the license is issued 
by the Nevada Detective Licensing Board (# 9) consisting of the 
Superintendent of State Police as chairman and two other members 
appointed by the Governor, one of whom is a licensed private detect- 
ive (#17). The superintendent enforces the statute (# 20). In 
New Jersey the Superintendent of State Police issues the license 
(# 19-10) and enforces the statute. 

California provides for licensing by the Director of the Bureau of 
Private Investigators and Adjusters of the Department of Pro- 
fessional and Vocational Standards (3 7524), who administers the 
act (#6 7951). Mlinois provides for application to the Department 
of Registration and Education (# 7a). which also administers the 
act (+ 4a) but only in conjunction with a ‘‘detective committee”’ 
appointed by the Director of the Department, composed of three 
persons each one of whom has had at least ten years of detective or 
investigative work (# 5a). 

In Iowa application is made to the Commissioner of Public Safety 
(#:80A-4) who enforces and administers the act (#¢80A.10). 


25928 O—58—pt. 2 17 
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Pennsylvania has a more elaborate procedure. Application is 
made in the office of the Clerk of the Court of Quarter Sessions of 
the county wherein the principal office of the business is located 
(# 4a). The district attorney of the county affected may inter- 
vene to investigate the applicant before the court issues the license 
(# 4, 6). Generally the Court of Quarter Sessions administers 
and the county district attorneys enforce the statute (#17). 

In Vermont the Commissioner of Taxes issues the license 


(# 1194). 


3. Procedure (Qualifications, Investigations and Examinatwns) 


All states require the filing of a written verified application with 
the licensing authority. In New York the law requires the appli- 
eant to set forth his full name, age, residence, principal place of 
business and location of each branch, office or sub-agency, plus 
such additional facts as may be required by the Department of 
State to show the good faith, character, competency and integrity 
of each person signing the application. The application is signed 
by the individual seeking the license or each member of an unin- 
corporated firm or partnership. In the case of a corporation, each 
officer of the corporation must execute the application (# 72). 

Photographs and fingerprints are similarly required of each 
person executing the application (# 72). The fingerprints must 
be checked with the State Division of Criminal Identification and 
the State Department of Correction (# 72). The individual 
applying must establish (or one member of the firm or partnership 
or corporation) that he has been regularly employed as a detective 
or member of the U. S. Government investigative service, a sheriff 
or member of a city police department of a rank higher than a 
patrolman for not less than 3 years (# 72). Five reputable 
citizens of the community must then certify that they approve the 
application and have personally known each applicant for at least 
five years. They must attest to the honesty and competency of 
the applicant and be not related to the applicant (# 72). The 
Secretary of State may then make any investigation of the appli- 
eant he deems warranted and he has subpoena powers (# 73). 

In addition to investigative experience as outlined above, New 
York has the following specific requirements: 


(a) the applicant must not be under 25 (# 74) ; 

(b) he must not have been convicted of a felony or listed 
misdemeanors such as illegal use or possession of a weapon; 
making or possessing burglars’ tools ; receiving stolen property ; 
unlawful entry; aiding escape from prison; possessing or 
distributing drugs; disorderly conduct. However a pardon 
or a certificate of good conduct from a parole board, removes 
these disabilities (# 74). 

After examination of the application and such investigation as 
may be warranted, the applicant is issued a license by the Secretary 
of State if he is satisfied of his character, competency and integrity 


(+ 74). 
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This general technique of application, broad investigative power, 
fingerprint check, references, minimum investigative experience 
and freedom from criminal record is generally followed in other 
states with elaborate statutory provisions. Only those procedures 
or requirements which are more rigorous than those in New York 
will be discussed hereafter. 

California imposes its qualifications not only upon the licensee 
but also upon the ‘‘manager’’ who may actually direct or control 
the business of the licensee (# 7505, 7529). Thus the State has 
some control over the person actually operating the business of a 
non-active or perfunctory licensee. California, moreover, gives 
the director discretion to impose a written or oral (or both) exam- 
ination upon the licensee or his manager (# 7527, 7529). Bulletin 
No. 12 (1956) of the State of California, Department of Profes- 
sional and Vocational Standards, indicates that this examination 
is customary. Thus in 1955-56, 166 applications for licenses were 
filed in California, 207 examinations were given and 132 were 
passed. 

Illinois in addition to the usual qualifications found in New 
York, disqualifies as a licensee anyone dishonorably discharged 
from any of the armed services of the United States or of any 
branch of state or city government [# 6a(d)]. Illinois, like 
California, has implemented the statute with rules and regulations 
which classify licenses into categories depending on the type service 
to be performed, for example, Private Investigator, Private Investi- 
gator Agency, Private Patrolman and Private Watch, Guard or 
Patrol Agency (Rule I). [Illinois further requires written exam- 
ination of applicants for licensing covering honesty, integrity, 
trustworthiness and competency (# 4a). The rules provide that 
in the case of a private investigator the examination will cover the 
right to arrest and detain, the law of trespass and unlawful entry, 
and the definitions of misdemeanors and felonies [Rule III(2) }. 
A Private Patrolman is examined on the arrest question as well 
as the law of bailment and warehousing as they effect private 
patrolmen and watchmen [Rule III(3)]. 

Indiana’s requirements include residence in the State for a 
period of at least one year except for firms, partnerships or corpora- 
tions licensed in another state and otherwise complying with the 
statute [+ 8(1)]. If the applicant has committed any act which 
would have led to a suspension or revocation of his license, this 
will disqualify his application [# 8(4)]. 

Iowa provides for both personal (80A.3) and agency licenses 
(80A.4). The Commissioner of Public Safety administers an 
examination of applicants (80A.5). A study of specimen examina- 
tions indicate that both multiple choice and true-false questions 
are employed covering criminal procedure, evidence, arrest, defini- 
tion of crimes and problems involving personal judgment under 
given facts. The examination, while not involving intricate or 
exhaustive legal problems, is a good test of competency and 
experience. 
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Michigan in addition to the normal procedures, has the added 
requirement that the application bear the approval of the prose- 
cuting attorney and the sheriff of the county in which the principal 
office of the applicant is to be located, or, if in a city, then the 
approval of the chief police officer and prosecuting attorney of the 
county. (# 338.802). 

Nevada requires the applicant to be a bona fide resident of the 
State for at least six months prior to filing [# 6(f)]. New Jersey’s 
licensing procedure is substantially similar to New York. In 
addition to the misdemeanors listed in New York as disqualifying 
applicants, Pennsylvania has added picking pockets or attempting 
to do so, and soliciting any person to commit sodomy or other 
lewdness [+ 6(b)]. Executive pardon removes the disability but 
no exception for parole board certification is made [# 6(b)]. 

Wisconsin provides that the application must be approved by 
the fire and police commission of the city where the applicant pro- 
poses to operate, or if no such commission, then by the chief of 
police. These local agencies also have the power to conduct hearings 
and make inquiry into the character, competency and integrity 
of the applicant (# 4). 


3. Fees and Bonds 


New York assesses a license fee of $200 in the case of an indi- 
vidual and $300 in the case of a firm, partnership or corporation. 
The license is of two years duration. Moreover the applicant must 
execute and file a surety company bond in the sum of $10,000, 
conditioned upon faithful and honest conduct of the business. The 
underwriter must be recognized and approved by the Superinten- 
dent of Insurance and the bond must be approved as to form, 
manner of execution and sufficiency by the Department of State. 
The bond is taken in the name of the People of the State and any 
person injured by the violation of any provision of the statute, or 
by the wilful, malicious and wrongful act of the principal or 
employees, may bring action on the bond to recover damages. In 
any such action it is presumed that the employee was an agent and 
was acting within the scope of his employment (# 74). 

This pattern of fees and bonds is repeated in most of the states 
providing regulation although there is some disparity in amounts. 

California requires in addition a $25 application fee; its license 
fees per annum vary between $15 and $30 depending on the type 
of license (Rule 1140). The bond is in the sum of $2,000 (# 7545). 

Connecticut has an annual fee of $100 for an individual and $200 
for a firm [# 1524(c)]. There is no provision for bonding. 

Delaware’s license fees are the same as New York; $200 for an 
individual and $300 for a firm for a license of two years duration 
(# 1301). The bond is in the amount of $3,000 in the case of an 
individual or $5,000 for a firm (# 1301). 

Illinois has a $20 examination fee and a $50 license fee for one 
year. Renewals cost $25 (# 26). A bond of $1,000 is also required 


[# 6a(f)]. 
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Indiana fixes a fee of $50 for a license of two years but a non- 
resident licensee of another state desiring to operate in Indiana 
must pay a $100 fee (# 17). A bond in the amount of $5,000 is 
required (# 15). 

lowa has an annual license fee of $10 for an individual and $25 
for an agency (# 80A.6). The bond required is in an amount not 
less than $1,000 for an individual and $2,000 for an agency 
(# 80A.5). 

Kansas provides for an annual license fee of $50 and a bond 
of not less than $1,000 or more than $10,000, in the discretion of 
the Secretary of State (421-1702). 

The bond in Kansas is conditioned, among other things, on the 
application’s non-interference, hindrance or delay of federal, state 
or local authorities. If no surety company is involved, then two 
sureties of adequate means must be provided. 

Maryland statutes require an annual license fee of $75 for an 
individual and $150 for a firm. The bond is in the amount of $3,000 
in the case of an individual and $5,000 for a firm (+ 67). 

Michigan’s licenses are of two years duration at the rate of $50 
for a person and $200 for a firm. The bond is in the amount of 
$5,000 for a person and $10,000 for a firm (+ 338.804). 

Nevada has a $25 examination fee (+ 6); a $50 annual license 
fee (# 21) and a $2,000 bond requirement (# 11). 

New Jersey has a two-year license costing $200 for an individual 
and $300 for a firm. The bond is $3,000 for an individual and $5,000 
for a firm (# 19-12). 

Pennsylvania’s fees duplicate New York’s (# 6). 

Vermont has a $25 annual tax requirement and a $5,000 bond 
(# 1195). 

Wisconsin has an unusual provision in its statutes. Not only must 
the detective or agency be licensed at an annual fee of $200 but 
each employee must be licensed at an annual fee of $2 (# 5). The 
bond for a principal is $10,000 and for an agent, servant or em- 
ployee $2,000 (# 6). Moreover, the statute requires two sureties 
to be approved by a circuit court judge of the State, which sureties 
shall be freeholders and residents of the county where the applicant 
resides or has his principal place of business, and who shall justify 
double the amount of the bond over and above debts and liabilities. 
Any action can be brought directly, jointly or severally against the 
licensee and sureties. 


EMPLOYEES 
1. Control 


A troublesome question in the area of private detective licensing 
is the control of the state over the employees of the licensee. As 
noted in the prior topic, one solution is the licensing of the employee 
which is the practice in Wisconsin. At the other extreme is the 
simple provision that the licensee may hire as many employees as 
are necessary to conduct his business without any check prior to or 
during their employment as to competency, integrity or character, 
for example, Vermont (# 1194). Other states simply provide that 
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the licensee shall be responsible, or accountable, tor the conduct ot 
such agents. (Michigan # 338.809; Nevada # 14). Kansas makes 
no provision at all for employees. 

New York follows a middle course; while employees are not 
licensed, the following controls are maintained: 


(1) The employer is ‘‘legally responsible for the good con- 
duct’’ of such employee (# 81). 

(2) No person ean be knowingly employed who has com- 
mitted a felony or certain misdemeanors unless he has received 
an executive pardon or certificate of good conduct from the 
parole board. The misdemeanors include illegal use or posses- 
sion of a dangerous weapon, burglar tools, receiving stolen 
property, unlawful entry, aiding escape from prison, posessing 
or distributing drugs and disorderly conduct (# 81). 

(3) No person can be employed if his license as private 
detective was revoked or denied in this State, or any other 
state, by reason of conviction of the crimes listed (# 81). 


(4) If a licensee falsely states or represents that a person 
is employed, the false statement is sufficient cause for revo- 
eation of license (# 81). 

(5) Any person falsely stating or representing that he is 
or has been employed by a private detective agency is guilty 
of a misdemeanor (# 81). 

(6) An employee can not be hired unless he submits a 
verified ‘‘employee’s statement’’ setting forth data as to resi- 
dence, citizenship, employment history and criminal record. 
The fingerprints of the employee must be filed with the Secre- 
tary of State within 24 hours of employment. The Secretary 
of State must then have the fingerprints compared within five 
days with the Division of Criminal Identification. If any 
record exists, the licensee and Attorney General are advised. 
Periodic checkups may be made from time to time with other 
official files within or without the State. If a licensee files the 
fingerprints of a person other than the person so employed, 
he is guilty of a misdemeanor punishable by a fine not exceed- 
ing $5,000, or, to imprisonment not exceeding one year, or both 


(# 81). 


The New York procedure with respect to employees is substan- 
tially duplicated in Delaware (# 1303), New Jersey (+ 19-16) 
and Pennsylvania (# 13). 

California provides that each licensee shall maintain a record 
containing such information relative to his employees as may be 
prescribed by the director (# 7539). The rules do not implement 
this authority. California does require examination of the manager 
of the licensee’s business as has been pointed out heretofore. Con- 
necticut similarly provides that the Commissioner of State Police 
may require the licensee to furnish a certified list of names, ages 
and addresses of employees (# 3738). Illinois provides expressly 
that employees need not be licensed (# 10a). The rules and regu- 
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lations promulgated for the administration of the Illinois Detective 
Law provide that the Department ‘‘may’’ from time to time finger- 
print all employees [Rule III(5)]. 

Indiana holds the licensee civilly responsible for the good conduct 
of its employees and requires the licensee to keep a record of 
employees including pictures and fingerprints which must be filed 
with the State Police who must state that the employee has not 
been convicted of a felony or misdemeanor involving moral turpi- 
tude. This statement is not necessary where the employee is 
employed solely as a policeman for industrial plants (# 11). 

Maryland does not require licensing or bonding of employees as 
Wisconsin does, but does provide that every permanent or semi- 
permanent detective employee be registered at a fee of $10 each, 
but the registration need not be by name but rather by fingerprint 
and number (# 70). 


2. Credentials 


A subsidiary question of importance involves the right of 
licensees and their employees to carry credentials such as badges, 
shields or identification cards. The statutes of Connecticut, Kansas, 
Nevada, Vermont and Wisconsin are silent on this problem. 

In New York upon the issuance of a license, the Department of 
State issues to the individual licensee or members of the firm or 
officers of the corporation a pocket card of such size and design 
as the Department prescribes, which card contains a photograph, 
name and business address of the licensee and the imprint of the 
Department. Also a metal shield or badge prescribed by the De- 
partment is issued. The holder of the card and badge is responsible 
for their safekeeping. If an unauthorized person is permitted to 
wear or display such credentials the licensee and third person are 
guilty of misdemeanors. Failure to comply with these require- 
ments is ground for revocation of the license (# 80). 

There is no statutory authority for the issuance of credentials 
by licensees to employees; however, section 84, as amended in 1955, 
provides that it shall be unlawful for a licensee to issue to an 
employee any badge or shield similar in design, color or shape, 
or otherwise resembling the shield worn by members of the Police 
Department of the City of New York. 

California provides for the issuance of pocket cards to the licensee 
of an individual, or otherwise to the manager, officers, directors 
and partners (# 7533). The statute makes no provision for badges 
but the rules provide that no licensee or employee shall use a title, 
badge, uniform or other insignia which is likely to be confused with 
any law enforcement officer of the Federal Government, State or 
political subdivision thereof (# 1150). 

Delaware provides for the issuance by the Superintendent of 
State Police, to both licensees and employees, of an identification 
card. The employee’s card is issued after the examination of his 
statement and fingerprints. Moreover the statute - specifically 
prohibits the use of badges or shields unless the person is acting 
as a guard in uniform while on the premises of the employer of 
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the licensee. In this case the badge must be inscribed with the 
license holder’s name and the word ‘‘guard’’ or ‘‘special guard’”’ 
(# 1304). 

Illinois provides for the issuance to certificate holders only, 
of identification cards certifying that the holder whose name and 
address is imprinted thereon, is a private detective. The card 
contains the imprint of the Department of Registration and Edu- 
eation (# 8a). There is no provision for badges or shields. 

The Indiana law also establishes that each licensee obtain upon 
licensing, a pocket card of such design as may be determined by 
the Secretary of State containing a picture and fingerprint of the 
forefinger [# 10(3)]. The licensee then has the duty of furnishing 
each of his employees, except office employees, with an identification 
eard containing a recent picture, thumbprint and license number 
of the employer [#10(4)]. The licensee’s card expires with the 
license (#16). There is no provision for badges or shields. 

Iowa law embraces both cards and badges. Each agency or 
detective issues to its officers and detective agents (employee investi- 
gators) identification cards including a physical description and 
picture of the officer and agent. The card is in the form approved 
by the Commissioner of Public Safety and imprinted on the card 
is a facsimile reproduction of the license. It is unlawful to employ 
or be employed without such a card (# 80A.8). No badge or 
insignia may be worn unless prescribed or approved by the Com- 
missioner. If a uniform is worn there must conspicuously appear 
thereon distinctive identifying badges or insignia prescribed or 
approved by the Commissioner (# 80A.11). 

In Maryland the statute requires ‘‘persons engaged in the con- 
duct of a private detective business or as a private detective or 
investigator’’ to carry and show on request of a duly authorized 
and constituted authority an identification card in form as pre- 
scribed by the superintendent (# 72). This section does not 
apparently include detective employees who, as have been pointed 
out, are required to be registered. The superintendent, in his dis- 
cretion, may authorize a licensee to wear a shield or badge, or to 
permit any of their officers, operators or employees to wear such 
badge or shield. Every uniformed guard or watchman must wear 
the identifying badge (# 85). 

Michigan makes no provision for cards, but does provide for the 
issuance to licensees of metal shields or badges of such shape and 
description as the Secretary of State shall designate. Although 
there is no statutory authorization for cards the practice apparently 
is for the Secretary of State to issue such to licensees. 

New Jersey by statute requires both licensees and employees to 
carry and show on request, identification cards in form prescribed 
by the statute. Both cards carry photographs (# 19-17). New 
Jersey prohibits badges or shields except where carried by licensees 
or employees acting as guards or on any special service, while in 
uniform, while on the premises of the employer of the licensee and 
inscribed with the name of the license holder, his number and the 
word ‘‘guard’’ or ‘‘special guard’’ (# 19-19). 
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Pennsylvania law provides for the issuance to licensees by the 
Court of Quarter Sessions, of pocket cards of size and design pre- 
scribed by the court, containing a photograph, name and business 
address, imprint of the seal of the court, as well as a metal shield 
or badge of such shape and description and bearing such inscription 
as the court may designate (# 12). There is no provision for the 
issuance of either cards or badges to employees. 


SANCTIONS 


The general topic discussed hereunder covers the sanctions which 
the state employs to enforce the statute and various important 
provisions thereof. Generally the practice of the business or adver- 
tising the service of private investigator without licensing is made 
a misdemeanor. Violation of the statute by licensees or employees 
is usually made a misdemeanor or cause for suspension or revoca- 
tion of license. Wrongful divulging of information or making 
wilfully false reports is generally prohibited by statute. As already 
pointed out, abuse of identification card or badge is made criminal 
in the usual statute. 

A summary of the more important provisions in New York 
follows: 


1. The failure to post conspicuously in the office for which it 
is issued, or the alteration, defacing or destruction of a license 
certificate, or the failure to surrender such certificate within 
72 hours after its expiration, is a misdemeanor and sufficient 
cause for the revocation of license (# 75). This also is the law 
of Delaware (# 1302) and New Jersey (# 19-14). 

2. Employees, past or present, of licensees shall not divulge 
to anyone other than the employer, or as directed by the 
employer, or as may be required by law, any information 
acquired during employment in respect of any assigned work. 
Employees shall not wilfully make false reports to employers. 
Violation of either requirement is a misdemeanor (# 82). This 
section further requires the employer, ‘‘without any liability 
whatsoever,’’ to supply the Secretary of State, or his designee, 
all the facts and circumstances of such violation, and in turn, 
if warranted, the Secretary or designee shall turn over the 
evidence to the Attorney General for investigation (# 82). 


The prohibition against divulging information or making 
false reports is widespread; for example, California (#4 7538, 
which covers not only employees but licensees as well) ; Con- 
necticut (# 3744); Delaware (# 1303); Illinois (# 12, 
which also makes it a misdemeanor for an employee to file a 
false wage or expense account); Indiana (+ 12); Iowa 
(4+ 80A.10, which does not provide for false reports but 
‘‘willful betrayal’’ of information by a licensee is cause for 
suspension or revocation); Maryland (# 70); Michigan 
(+ 338.810) ; Nevada (# 15, which applies to both licensee 
and employee and includes any false report omitting the usual 
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word ‘‘wilful’’); New Jersey (# 19-15) and Pennsylvania 


(# 14). 


3. New York further lists so-called ‘‘unlawful acts’’ which 
constitute misdemeanors whether committed by licensee or 
employee and are punishable by a fine of not less than $500 
or one year’s imprisonment or both. These acts include incit- 
ing or encouraging persons who have become a party to a 
strike to do ‘‘unlawful acts against the person or property of 
anyone’’ (these unlawful acts are not defined); inciting 
employees to strike; interfering with peaceful picketing; 
coercing employecs: in the exercise of their right to form, join 
or assist any labor « ganization of their own choosing; hinder- 
ing collective bargiising; bribing employees for reports on 
lawful labor activities; recruiting or supplying labor in anti- 
eipation of or during a strike; furnishing armed guards upon 
the highways for persons involved in labor disputes; furnish- 
ing employers or agents thereof arms, tear gas weapons or 
munitions; sending literature to employers offering to elim- 
inate labor unions or distributing lists of members of labor 
unions for the purpose of preventing those listed or named 
from obtaining or retaining employment (# 84). In addi- 
tion to these labor practices, the New York statute makes it 
unlawful for a licensee to supply his services on a wholly or 
partially contingent basis or on a percentage of the amount 
recovered or dependent in any way upon the result achieved 


(# 84). 


New York does not provide generally that any violation of the 
article shall be a crime with a fixed fine or jail sentence and cause 
for suspension or revocation of license. It simply provides that the 
Attorney General prosecute criminal action for violation of the 
article (# 85). 

California provides that any violation of its law is a misdemeanor 
punishable by a fine not to exceed $500 or imprisonment in a county 
jail not to exceed one year or both (# 7560). Connecticut has a 
similar provision with the same sanction (# 3744), as does Dela- 
ware (# 1301a), Nevada (# 15) and Vermont (# 1196). Indiana 
makes violation of any provision a misdemeanor punishable by fine 
of not less than $100 or more than $1,000 or by imprisonment not 
to exceed one year or both (# 21). Illinois cuts the limits to a 
minimum fine of $25 and a maximum of $500 with imprisonment 
not to exceed 6 months or both (# 14). Iowa’s limits are $100 to 
$500, imprisonment not to exceed six months, or both (+ 80A.12). 
Kansas provides that any violation of its act is a misdemeanor 
with a fine of not less than $500 or more than $2,500, and possible 
imprisonment not to exceed six months, plus the costs of prosecu- 
tion. It is further provided that such criminal prosecution shall 
not relieve the licensee from liability on the bond (# 21-1705). 
Maryland provides for imprisonment of not more than one year or 
a fine of not more than $1,000 or both (# 80A). Michigan simply 
provides that a violation of any section is a misdemeanor but no 
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»enalties are fixed (+ 338.811). Wisconsin provides a penalty of a 
ane of not less than $100 or more than $500 or imprisonment of not 
less than 3 months or more than 6 months or both (# 10). 

While the New York statute provides that the Secretary of State 
shall have the power to suspend or revoke licenses (+ 79), subject 
to the licensees right to a review under Article 78 of the Civil 
Practice Act, the law does not specify what activities or practices 
may be the basis of such suspension or revocation. That conviction 
of crime might be the basis for revocation is implied in section 
74(2). Other states have seen fit either to specify such conduct or 
to provide generally that any violation of the statute constitutes 
the basis for suspension or revocation as well as a crime. Still others 
have combined both. Thus the New Jersey statute, which is quite 
closely parallel to New York, provides that any violation of the 
act is cause for revocation even though it may be a misdemeanor 
or high misdemeanor (# 19-26). This is also the law of California 
(# 7551); Delaware [# 1307(b)]; [Illinois (# 16); Indiana 
(# 18); Iowa (# 80A.10); Maryland (# 80); Michigan 
(# 338.808) and Nevada (# 20). 

In addition to the general disqualification for violation of statute 
some of the states have listed specific offenses which will lead to 
suspension or revocation. 

Thus California gives the director power to suspend or revoke 
where the licensee or its officers, directors, partners or managers 
has made false statements or given false information with an appli- 
‘ation for a license; violated in addition to any provision of law 

see above) any rule adopted by the director; been convicted of a 
felony or crime involving moral turpitude; dishonesty or fraud ;* 
impersonation of an officer; wilful refusal to render a client service 
paid for; acting as ‘‘runner or capper’’ for an attorney and com- 
mitting any act which would be the basis for denial of an applica- 
tion for a license (See # 7551). Indiana lists most of the Califor- 
nia grounds for revocation {[# 18(2)]. This law of California, 
plus the implementing rule and section 7539 requiring diligence 
in the preparation of reports, represent the closest approach to a 
code of ethics which any state has made in this field. 

Illinois authorizes revocation of a license for fraud or wilful 
misrepresentation in obtaining the certificate ; commission of crime 


‘Which is defined in rule 1153 to inelude certain unethical business practices 
such as: 


(1) knowingly making a false statement relating to evidence or infor- 
mation obtained in the course of employment, or knowingly publishing a 
slander or libel in the course of business 


(2) illegal means employed in collecting debts 
(3) manufacturing evidence 


(4) failure to carry workmen’s compensation or unemployment insur- 
ance 


(5) acceptance of employment adverse to a client or former client 
relating to a matter concerning which the licensee has confidential 
information 


(6) violation of certain sections of the labor law and penal code. 
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involving moral turpitude; making wilful misrepresentations, 
promises or false advertisements to induce patronage ; demonstrated 
unworthiness or incompetency; disqualification or insolvency of 
surety bond, unless a new bond is filed within 30 days of notice 
[3#16(f)]. The lowa statute is patterned on the Illinois provisions 
on this point (# 80A.10). 

Nevada gives the Superintendent of the State Police power to 
suspend or revoke a license where the licensee has been convicted 
of a felony or any offense involving moral turpitude, false statement 
that a person is employed, or any ‘‘unprofessional conduct or unfit- 
ness of the licensee or any person in his employ’’ (# 20). 

Wisconsin, which has a rather unique statute generally as had 
been noted, provides that where six residents petition the Secretary 
of State requesting a revocation of license, the Secretary shall hold 
a hearing, and, ‘‘upon a proper showing being made,’’ shall revoke 
such license. Also, where any judgment is docketed against a 
licensee for malfeasance or against its sureties, the Secretary on 
petition shall revoke (+ 7). 


MISCELLANEOUS 


The prior topics cover the major statutory provisions commonly 
encountered. The following is a discussion of the provisions of 
other states which find no counterpart in New York: 


(1) In California a non-resident licensee is deemed to desig- 
nate the Chief of the Division of Administrative Procedure 
as his attorney for the service of process (# 7555.1, et seq.). 

(2) In California, advertisements of licensees must contain 
registered name and address (# 7542) and must not represent 
licensee as an instrumentality of California or any public 
agency (Rule 1151). Connecticut also prohibits any designa- 
tion or trade name which implies association with any govern- 
mental agency (# 3740). Delaware also empowers the Super- 
intendent of State Police to halt advertisements, seals or cards 
which in his opinion mislead the public (# 1304). New 
Jersey’s law is similar (# 19-20). Indiana requires every 
advertisement to contain the recorded name and address of the 
licensee (# 13). 

(3) Indiana specifically requires licensees of other states to 
become licensed in Indiana. The residence requirement is 
waived but the out of state licensee must establish that he is in 
good standing in the state where the license was issued (# 14). 
Maryland also requires out of state licensees to comply with 
the Maryland licensing procedure before investigating in that 
State (+ 76). New Jersey also has such provision (# 19-23). 


(4) Kansas requires each licensee to keep a complete record 
of its business transactions including written digests of verbal 
reports. The Secretary of State may order these records and 
reports made available for inspection in so far as they may 
affect the business of any officer of the State, or any county or 
municipality or Federal Government or any person, firm or 
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corporation. Before permitting such inspection, the Secretary 

of State shall require to be filed with him an affidavit giving 

reasons why the inspection is required and stating that the 

person will keep the matters confidential except in so far as 

they show a violation of the act (# 21-1704). 

Statutory references in various states are to the following: 

California: Ch. 11, Business and Professional Code (West 
1954). 

Connecticut: 1949 Revision of General Statutes 3737-3744, 
and 1955 Supplement, Ch. 176. 

Delaware: Tit. 24, Ch. 18, Delaware Code (1953). 

Illinois: Ch. 40, Jones, Ill. Stat. Anno. (1935). 

Indiana: House Enrolled Act. No. 390, Approved March, 1953. 

Iowa: Ch. 80A, Code of Iowa (1950). 

Kansas: Ch. 21, Art. 17, Gen. Stat. Kan. (1950). 

Maryland: Art. 56, Md. Code Anno. 64—80A(1951). 

Michigan: Act 383, P.A. 1927; Compiled Laws, Mich., Sees. 
338.801-338.813 (1948). 

Nevada: Compiled Laws (Supp. 1943-47), Sees. 5175.01- 
9175.22. 

New Jersey: Tit. 45, Ch. 19, New Jersey Stat. Anno. (1940). 

New York: General Business Law., Art. 7. 

Pennsylvania: Tit. 22, Purdon’s Penna. Stat. Anno. (1955). 

Vermont: Vermont Stat., Rev. 1947, Secs. 1194-1197. 

Wisconsin: Ch. 175.07, Wise. Stat. (1955). 
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REPORT OF THE COMMITTEE OF PRIVY COUNCILLORS 


APPOINTED TO INQUIRE INTO THE INTERCEPTION OF 
COMMUNICATIONS 


To the Right Honourable Harold Macmillan, M.P. 


We, the undersigned Privy Councillors, having been appointed “to 
consider and report upon the exercise by the Secretary of State of the executive 
power to intercept communications and, in particular, under what authority, 
to what extent and for what purposes this power has been exercised and to 
what use information so obtained has been put; and to recommend whether, 
how and subject to what safeguards, this power should be exercised and in 
what circumstances information obtained by such means should be properly 
used or disclosed,” submit the following Report. 

2. We were appointed on 29th June, 1957, and we held our first meeting 
in private on 2nd July. We held 16 further meetings for the purposes of 
discussion and 12 meetings for the hearing of oral evidence. 


3. We heard evidence from all the Secretaries of State for the Home 
Depariment who have held office since 1939, the Permanent Under-Secretary 
of State at the Home Office, and the officers in charge of those authorities that 
use interception of communications as part of their work. 


4. We received much assistance on the law from the Lord Chancellor, 
the Attorney-General, Sir Edwin Herbert, and others. Sir Hartley Shawcross 
gave evidence about the Marrinan case. We also received a number of 
valuable memoranda. We called for records and files, selected at random, 
and examined them. 


5. We have confined our detailed investigations to the interception of 
communications over the last twenty years—that is to say, to the period from 
1937 to 1957. This period covers pre-war and post-war practice, and’ the 
practice under both the Administrations that have held office since the war. 


6. We have looked into the practice and procedure of a number of foreign 
countries, Commonwealth countries and Colonial Territories. 


7. Following the example of the Secret Committee of both Houses of 
Parliament appointed in 1844 to consider the same problem that has been 
referred to us, we decided not to publish the evidence and so informed those 
who gave evidence before us. 


8. We set out our conclusions and recommendations at length in the 
pages that follow. The gist of our Report may be thus summarised : 


(1) The origin of the power to intercept communications can only be 
surmised, but the power has been exercised from very early times: 
and has been recognised as a lawful power by a succession of statutes 
covering the last 200 years or more. 

(2) There is some difference of view on the authority to intercept telephone 
messages. On one view the power is identical with the power to open 
letters and rests on the ancient power to intercept communications. 
Another view is that the power rests on a comparatively modern 
statute. We discuss these views fully in our Report. (Paragraphs 
9-52.) 
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(3) The power to intercept communications is exercised for the prevention 
and detection of serious crime and for the preservation of the safety 
of the Siate. 


(4) The power is now almost exclusively exercised by the Metropolitan 
Police, the Board of Customs and Excise and the Security Service. lt 
is used with the greatest care and circumspection, under the strictest 
rules and safeguards, and never without the personal considered 
approval of the Secretary of State. (Paragraphs 62-90.) 


(5S) The use of the power has been effective in deteciing major criminals 
and preventing injury to national security. (Paragraphs 107-113.) 


(6) The exercise of the power in these limited spheres should be allowed 
to continue under the same strict rules and supervision and in the 
special circumstances we have set out. The criminal and the wrong- 
doer should not be allowed to use services provided by the State for 
wrongful purposes quite unimpeded, and the Police, the Customs, and 
the Security Service ought not to be deprived of an effective weapon in 
their efforis to preserve and maintain order for the benefit of the 
community. (Paragraphs 132-152.) 

(7) The interference with the privacy of the ordinary law-abiding citizen 
or with his individual liberty is infinitesimal, and only arises as an 
inevitable incident of intercepting the communications of some wrong- 
doer. It has produced no harmful consequences. 


(8) Mr. Gordon Walker has reservations to sub-paragraphs (6) and (7) 
which he sets out in a separate Note of his own. (Paragraphs 170-179.) 
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PART I 


THE AUTHORITY OF THE SECRETARY OF STATE TO 
INTERCEPT COMMUNICATIONS 


9. The origin of the authority of the Executive to intercept communica- 
tions is obscure, and it is not surprising that conflicting views about the 
source of the power have been placed before us. The first public reference 
to the warrant of the Secretary of State authorising the opening of letters 
is in the Proclamation of May 25th, 1663, which forbade the opening of any 
letters or packets by anybody, except by the immediate warrant of the 
Principal Secretary of State. But long before this date the practice of opening 
letters had been followed. 


10. It is a singular circumstance that the source of the power has never 
been the subject of judicial pronouncement, and the text-book writers have 
not discussed it in any fullness. In the fourth edition of Anson’s Law and 
Custom of the Constitution, Vol. II, Part II, for example, the subject is thus 
dealt with :— 

“ The right and the duty, if occasion requires, of detaining and opening 
letters in the Post Office rests in Great Britain upon the Home Secretary, 
in Northern Ireland upon the Governor. This power, which extends to 
telegraphic communications, is occasionally, though not frequently, 
used .... and is extended to telegrams... .” 


11. The existence of the power from early times has frequently been 
acknowledged; its exercise has been publicly known; and the manner of 
its exercise has been the subject of public agitation from time to time, and 
has been made the subject of debate in the House of Commons and the 
House of Lords. In the year 1844, a great agitation arose in the country, 
because the Secretary of State, Sir James Graham, had issued a warrant to 
open the letters of Joseph Mazzini; and after debates in both Houses of 
Parliament, two Secret Committees were set up, one of the House of Commons 
and one of the House of Lords. Both Committees were asked to inquire 
into the state of the law in respect of the detaining and opening of letters 
at the General Post Office. It is significant that both Committees avoided 
any discussion of the source of the authority upon which the Secretary of 
State exercised his power, and were content to recognise the existence of 
the power to intercept communications, and to rely upon the various statutes 
which refer to the existence of the power. This is significant, because in the 
debates which preceded the setting up of the Committees, the origin of the 
power had been discussed. In the House of Lords, Lord Campbell, who 
was at that time a member of the Judicial Committee of the Privy Council, 
and afterwards was to be Lord Chief Justice and Lord Chancellor, discussed 
the question, and in his Autobiography he says :— 


“In the debates which arose this session upon the practice of opening 
letters at the Post Office under a warrant from the Secretary of State, 
I contended that it was neither authorised by common law nor statute, 
although the Secretary of State, like any other magistrate, or indeed any 
private individual, may seize and detain documents which constitute 
evidence of the commission of a crime.” 


12. On the question of law, the Committee of the House of Commons 
reported : — 


“The inquiry, therefore, what the state of the law now is respecting 
such detention and opening, is reduced to the inquiry what the state 
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of the law was, respecting the same matter, immediately upon the passing 
of the Statute of Anne . . . . the law on the matter in question was the 
same in 1711 that it is in 1844.” 


13. They also said on the point of law:— 


“In preference to discussing the purely legal question, how far the 
Statute of Anne, in recognising the practice, on the part of the Secretaries 
of State, of issuing Warrants to open Letters, rendered it lawful for the 
Secretaries of State to issue such Warrants, Your Committee propose, 
so far as they have materials for that purpose, to give the history of this 
practice, prior and subsequent to the passing of that Statute: these 
materials being such as ought not to be overlooked in investigating the 
grounds on which the exercise of this authority rests.” 


14. Two further extracts from the history the Committee set out may 
given : — 


(a) “It does not appear at what precise period the Crown undertook to 
be the regular carrier of Letters for its subjects. The Crown, doubtless, 
found it necessary, at a very early period, to the exercise of the 
functions of Sovereignty, to be able to convey with speed and security 
its own despatches from one part of the realm to another, and from 
and to parts beyond the seas; and for that purpose it appointed 
certain messengers or runners, called the Posts. These Posts were also 
employed for the personal convenience of the Sovereign, and the 
individuals composing the Royal Court. In course of time, a Master 
of the Posts was appointed, and the first of these on record was 
Brian Tuke, Esq.,.... who held that office in 1516... .” 

(b) “ The practice probably began at an early period, and afterwards grew 
into a regular custom, of allowing private persons to avail themselves 
of the King’s Posts for transmitting their correspondence. This 
probably became a perquisite to the Postmasters, while, at the same 
time, it gave to the Ministers of State the power of narrowly inspecting 
the whole of the written communications of the country.” 


15. The Committee of the House of Lords had two former Lord 


Chancellors as members, Lord Brougham and Lord Cottenham, and in their 
Report the Committee said :— 


“The Committee have not thought it necessary to attempt to define 
the Grounds upon which the Government has exercised the Power afforded 
by public Conveyance of Letters of obtaining such Information, as might 
be thought beneficial for the public Service; it seems sufficient for the 
present Purpose to state, that the Exercise of this Power can be traced 
from the earliest Institutions in this Country for the Conveyance of Letters, 
from Orders in Council of the 22nd of November, 1626, and 24th of 
February, 1627 .... In 1657, upon the first Establishment of a regular Post 
Office, it was stated in the Ordinance to be the best Means to discover 
and prevent any dangerous and wicked Designs against the Common- 
wealth. .. . The Power, therefore, appears to have been exercised from 
the earliest Period, and to have been recognised by several Acts of 
Parliament. This appears to the Committee to be the State of the Law 
in respect to the detaining and opening of Letters at the Post Office, and 
they do not find any other Authority for such detaining or opening.” 


16. The situation with regard to the opening and detaining of letters 


and postal packets is substantially the same in 1957 as it was in 1844, for 
section 58 (1) of the Post Office Act of 1953, which is the Act now governing 
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the opening and detaining of letters, is substantially in the same terms as the 
earlier statutes of 1908, 1837 and 1710. 


17. We have made these quotations from the two important Reports 
of 1844, because it is clear that not only were questions of law debated in 
both Houses of Parliament, but both Committees considered the questions 
of law with great care. Both Committees recognised that the Executive 
had exercised the power of opening letters over a very long period of time, 
and neither Committee ever suggested or concluded that the exercise of the 
power was in any way unlawful. Nor did they suggest in terms that the 
exercise of the power was the exercise of a prerogative right of the Crown. 
They leaned heavily upon the Post Office statutes, although none of the 
statutes contain clauses conferring the power to intercept communications, 
but recogriise the power as an existing power which it is lawful to exercise. 


18. In view of the conflicting opinions that have been put before us on 
the source of the Secretary of State’s power to intercept communications, we 
think it best to set out briefly the arguments as they were presented to us. 


19. The first submission made was that the power of the Secretary of 
State to issue his warrant for the interception and opening of letters was 
in exercise of a prerogative right of the Crown. The Royal Prerogative has 
been defined as comprehending all the special liberties, privileges and powers 
and royalties allowed by common law. It is created and limited by the 
common law. Blackstone defined the Royal Prerogative in these words— 


“ Prerogative can only be applied to those rights and capacities which 
the King enjoys alone in contradistinction to others and not to those which 
he enjoys in common with any of his subjects.” 


20. It was contended before us that the procedure of opening letters so 
far as it was known, and set out in the Secret Committees’ Reports of 1844, 
was such that in all respects it was proper to describe it as a prerogative 
right. The nature of that right was said to be a right to intercept 
communications. It is true that for some centuries, communications in fact 
were confined to letters and postal packets, but as science invented new 
modes of communication, such as the telegraph and the telephone, and they 
came inio general use, it was submitted that the prerogative power to inter- 
cept communications was wide enough to include not only letters and postal 
packets, but every subsequent means of communication that became known 
and was used. The prerogative right, therefore, to intercept communications 
applied now to letters and telegrams and telephonic communications alike. 


21. It would appear that the view entertained by the Home Office has 
always been that the power exercised by the Secretary of State is not expressly 
conferred by statute, but that the statutes relating to the Post Office recognise 
the existence of the power as a lawful power for the purpose of making it 
clear that no offence is committed by a person who acts in obedience to a 
warrant of the Secretary of State issued by him in the exercise of that power. 
On this view the power exercised from the very earliest times is a prerogative 
power to intercept, examine, and disclose for certain purposes connected with 
the safety of the State or the preservation of public order, any messages 
carried by the Crown; and this Prerogative attached to the new methods of 
carrying messages that were underiaken by the Crown in the nineteenth 
century by means of the telegraph and the telephone. It was conceded that 
no new Prerogatives can be created, and the prerogative power to intercept a 
telephone message must therefore be the same prerogative power which 
authorises the interception of letters. 








466 WIRETAPPING 


22. In connection with this argument the principle must be borne in mind 
that, where the legislature has intervened and covered by statute the ground 
covered by the Prerogative, the statute thereafter rules. But this doctrine does 
not seem applicable here, since there has been no intervention of this 
character by the legislature. 


23. The opponents of the view that the power to intercept is a prerogative 
power emphasise the fact that no constitutional writer when dealing with the 
Royal Prerogative, mentions this particular power as being a prerogative 
power. In Chitty’s Prerogatives of the Crown published in 1820, the learned 
author states that he has attempted “to present a comprehensive and 
connected, yet compressed and logical, view of every prerogative and corres- 
ponding right of the subject”; but nowhere is any reference made to a pre- 
rogative power of detaining and opening communications. Reliance is also 
placed on the doctrine laid down by Lord Camden in Entick v. Carrington, 
19 State Trials 1030. In the year 1762, the Secretary of State issued a 
warrant directing certain persons to search for John Entick, the author of 
certain numbers of “ The Monitor or British Freeholder,” and to seize him, 
“together with his books and papers,” and to bring them to the Secretary of 
State. Certain messengers, empowered by the warrant, seized Mr. Entick 
in his house, and seized his papers. Entick brought an action in trespass 
against the messengers for seizure of his papers. The case was tried before 
the Lord Chief Justice and a jury, and the jury returned a special verdict, 
which is very lengthy, and is set out in 4he report of the case. If the 
Defendants were liable, the jury assessed the damages at £300. This special 
verdict was twice argued in the Court of Common Pleas at great length, and 
with much learning; and finally in 1765 Lord Camden delivered the elaborate 
judgment which was the judgment of the Court. Many questions were argued 
and decided, but the main question was the legality of the general warrant. 
Lord Camden declared that the practice of issuing general warrants was 
illegal and unconstitutional. The jury found by their special verdict that the 
practice of issuing general warrants had been in existence for many years, 
but Lord Camden nevertheless denied their legality. 


24. It was suggested that the arguments used to support the legality 
of general warrants before Lord Camden and his fellow judges were the same 
arguments used to support the prerogative power exercised by the Secretary 
of State to intercept communications, namely that no court of justice had 
ever declared the powers to be illegal, that the powers were essential to 
government, and the only means of quieting clamours and seditions. Lord 
Camden said— 


“With respect to the practice itself, if it goes no higher, every lawyer 
will tell you it is much too modern to be evidence of the common law; 
and if it be added that these warrants ought to acquire some strength by 
the silence of those courts which have heard them read so often 
upon returns without censure or animadversion, I am able to borrow my 
answer to that pretence from the Court of King’s Bench, which lately 
declared with great unanimity in the case of General Warrants that as no 
objection was taken to them on the returns and the matter passed sub 
silentio, the precedents were of no weight. I most heartily concur in that 
opinion. .. .” 


“To search, seize, and carry away all the papers of the subject on the 
first warrant: that such a right should have existed from the time whereof 
the memory of man runneth not to the contrary, and never yet have found 
a place in any book of law; is incredible. But if so strange a thing could 
be supposed, I do not see how we could declare the law upon such 
evidence.” 
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“ 


If it is law it will be found in our books. If it is not to be found 
there it is not law.” 


25. It was submitted in reply that there is a distinction to be drawn 
between the general warrants condemned by Lord Camden, and the limited, 
strictly governed use of the Secretary of State’s warrant into the exercise of 
which we have been enquiring; and in this connexion we emphasise once 
more the exact nature of the procedure we set out in Part II of this Report. 


26. It was further pointed out that the provisions of section 9 (I) 
of the Crown Proceedings Act of 1947 giving certain immunities to the 
Crown are inconsistent with the existence of a prerogative power for the 
section provides that ““. . . . no proceedings in tort shall lie against the Crown 
for anything done or omitted to be done in relation to a postal packet by 
any person while employed as a servant or agent of the Crown, or for 
anything done or omitted to be done in relation to a telephonic communication 
by any person whilst so employed; nor shall any officer of the Crown be 
subject, save at the suit of the Crown, to any civil liability for any of the 
matters aforesaid.” It may very well be that in 1947 the question of 
intercepting a telephone message was not in contemplation, and therefore 
no reference was made to a prerogative power, but the words of the section 
are very wide in their terms. 

27. An alternative view was put before us which differed in some respects 
from the assertion of the prerogative right, but scarcely differed in substance. 
It was submitted that the origin of the power of the Secretary of State to 
intercept communications lay in a common law right which was not a part 
of the Prerogative, but which derived from an inherent power in the Crown 
to protect the realm against the misuse of postal facilities by ill-disposed 
persons. This common law right, it was said, continues to exist and is 
recognised in the Post Office statutes. No statute has enacted the power in 
express terms, but in addition to recognising and acknowledging the power, 
the statutes have indicated certain ways in which the power should be 
exercised, as for example, by the issue of a warrant by the Secretary of State 
authorising the interception to be made. 


28. No support for this view is to be found in any judicial pronouncement, 
or in any legal text book. Indeed in Chitty’s Roval Prerogative in England 
published in 1830, the learned author says at page 166— 


“In modern times the prerogative of the Crown has been so strictly defined 
by law... . that though the old doctrines of absolute sovereignty 
and transcendent domination still disfigure our law books, they are 
little heard of elsewhere. Occasionally however it happens that in 
Parliamentary discussions, assertions are hazarded of latent 
prerogatives in the Crown which are supposed to be inherent in the 
very nature of sovereignty. That such pretensions are unfounded it 
is not difficult to make out.” 


29. It was said before us that this common law power which was clearly 
an ancient power and derived from the actions of the monarchy when seeking 
to safeguard the realm, was a power wide enough to cover every form of 
communication which might come into being at any time. This second 
view is difficult to distinguish from the first view save that the use of the 
word “ Prerogative ” is avoided. 

30. A third argument was put before us, which we summarise in 
paragraphs 31-37, that from the earliest times the power to intercept and 
open letters had been in existence. Throughout many centuries the practice 
had continued. How it arose can only be conjectured because historical 


records are wanting, but that the power existed and was used permits of 
no doubt whatever. 
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31. The Ordinance of 1657 recited in the Preamble that one of the 
advantages of erecting and settling one General Post Office was that it “ was 
the best means to discover and prevent many dangerous and wicked designs 
which have been and are daily contrived against the peace and welfare of the 
Commonwealth, the intelligence whereof cannot well be communicated but 
by letter of escript.” One of the principal objects of that Ordinance, it was 
suggested, was to prohibit persons other than the Postmaster-General from 
conveying letters, and the public reference tu “ discovering many dangerous 
and wicked designs ” would seem to throw some light on the probable origin 
of the power. The Act of Parliament of 1660 followed the Ordinance of 1657 
and agreed mutatis mutandis with its content. The Proclamation of 1663 
prohibiting the opening of letters save by the warrant of the Secretary of 
State would seem to imply that it was not unlawful to open a letter before 
that Proclamation, otherwise the prohibition would have been superfluous. 
The object of the legislation of 1657 and 1660 was to create a monopoly for 
the Crown and to ensure that the letters would be carried by persons 
appointed or licensed by the Crown, with the object of enabling the Crown 
to inspect the contents of the letters carried. It was also pointed out that 
in none of these public declarations was there any assertion of the Royal 
Prerogative. The origin of the power to intercept letters, on this view, was 
the result of the creation of a monopoly, created and developed for this among 
other purposes; and the opening and detaining of letters by the Crown took 
place not because of any prerogative right, but upon the footing that those 
who entrusted their letters to the Posts would render them open to inspection 
at the wish of the Crown. It is of course understandable how this power 
should be referred to as a Prerogative, because the Crown alone could 
exercise the power; but, however the power is described, it was said that from 
the 17th century at least it cannot be doubted that the power to open letters 
has been lawfully exercised by the Crown. 


32. In 1710, an Act was passed “for establishing a General Post Office 
for all Her Majesty’s Dominions, etc.” and again it was enacted by section 40 


‘that no person .... shal! presume to open, detain, or delay....any... 
Letter after same is or shall be delivered into the General or other Post 
Office . .. . except by an express Warrant in Writing under the Hand of one 


of the Principal Secretaries of State for every such opening, detaining, or 
delaying..... 


33. Section 58 (1) of the Post Office Act, 1953 provides— 


“If any officer of the Post Office, contrary to his duty, opens... . 
any postal packet in course of transmission by post, or wilfully detains or 
coor .... any such postal packet, he shall be guilty of a 


"Provided that nothing in this section shall extend to the opening, 
detaining or delaying of a postal packet returned for want of a true 
direction, or returned by reason that the person to whom it is directed 
has refused it, or has refused or neglected to pay the postage thereof, ot 
that the packet cannot for any other reason be delivered, or to the opening, 
detaining or delaying of a postal packet under the authority of this Act 
or in obedience to an express warrant in writing under the hand of a 
Secretary of State.” 


34. Postal packet is defined in section 87 (I) as meaning— 


“ A letter, postcard, reply postcard, newspaper, printed packet, sample 
packet, or parcel, and every packet or article transmissible by post, and 
includes a telegram.” 
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35. Section 58 of the Act of 1953 reproduces section 56 of the Post 
Office Act, 1908 which reproduces section 25 of the Post Office (Offences) 
Act, 1837 which in return re-enacted without material amendment section 40 
of the Post Office (Revenue) Act of 1710. 


36. The legal position since 1710 and now is that an officer of the Post 
Office who opens, delays or detains a postal packet commits an offence unless 
it is his duty to do so, or one of the conditions mentioned in the section 
as justifying his conduct is satisfied. It is a defence to show that the letter 
was opened, delayed or detained on the authority of the Secretary of State’s 
warrant. 


37. As telegrams are postal packets for the purposes of the Post Office 
Act of 1953, and are telegraphic messages for the purposes of the Telegraph 
Act of 1869 by virtue of section 3, it is an offence for an officer of the Post 
Office to “open, delay or detain” a telegram in course of transmission by 
post unless it is his duty so to do, or the opening, &c., is authorised by the 
warrant of the Secretary of State, or it is justified on one or other of the 
grounds mentioned in section 58 (I) of the Post Office Act, 1953. 


38. We have thought it right to set out at some length the different 
views which were expressed to us by high legal authorities. We recognise 
that we have no authority ourselves to decide between these conflicting views 
and to declare the law. We have been impressed by the fact that many 
Secretaries of State in many Administrations for many years past have acted 
upon the view that the power to intercept communications was in the nature 
of a prerogative power. It had never been thought necessary for any statute 
to confer the right, but all the statutes had recognised the right as an existing 
right at the time of their enactment. It was beyond doubt that the power 
had existed independently of the statutes, its precise origin alone remaining 
in doubt. 

39. If the problem confronting us had merely been concerned with 
letters, we should have been inclined to follow the example of the two Secret 
Committees in 1844, and to say that there can be no doubt whatever of these 
things 


(a) The power to intercept letters and postal packets and to disclose their 
contents and otherwise to make use of them had been used and 
frequently used through many centuries. 

(b) Such a power existed and was exercised widely and publicly known 
as the debates in the House of Commons and the House of Lords 
plainly showed. 

(c) At no time had it been suggested with any authority that the exercise 
of the power was unlawful. 


But we recognise that the chief controversy which resulted in the setting up 
of the present committee was concerned with the interception of telephone 
messages, and therefore we do not feel able to leave the matters in question 
quite as the two Secret Committees were able to do. 


40. The power to intercept telephone messages has been exercised in 
this country from time to time since the introduction of the telephone; and 
until the year 1937, the Post Office acted upon the view that the power, which 
the Crown exercised in intercepting telephone messages, was a power 
possessed by any other operator of telephones and was not contrary to law. 
No warrants by the Secretary of State were therefore issued, and any 
arrangements for the interception of telephone conversations were made 
directly between the Security Service or the Police Authorities and the 
Director-General of the Post Office. 








470 WIRETAPPING 


41. In 1937 the position was reviewed by the Home Secretary and the 
Postmaster-General and it was then decided, as a matter of policy, that it was 
undesirable that records of telephone conversations should be made by Post 
Office servants and disclosed to the Police or to the Security Service without 
the authority of the Secretary of State. Apart from thinking that the former 
practice was undesirable, the Home Office was of opinion that the power on 
which they had acted to intercept letters and telegrams on the authority 
of a warrant issued by the Secretary of State, was wide enough in its nature 
to include the interception of telephone messages also. It was accordingly 
decided to act on this view of the law, and it has since been the practice of 
the Post Office to intercept telephone conversations only on the express 
warrant of the Secretary of State, that is, upon the authority which had 
already been recognised in the statutes to which we have referred dealing 
with letters and telegrams. 


42. If it be said that a prerogative right could not extend to the 
interception of telephone conversations, because telephones were undreamt 
of when the prerogative power was first taken and exercised, reference should 
be made to the case of In re a Petition of Right, 1915 3 K.B. 659 in the 
Court of Appeal (Cozens-Hardy, M. R., Pickford and Warrington L.JJ), 
when Lord Cozens-Hardy said in affirming the judgment of Avory J. 

“ If it be said that the prerogative right cannot extend to an aerodrome 
because aeroplanes were unknown in the reign of Richard I., I think 
that the answer is to be found in the somewhat analogous case of 
Mercer v. Denne (1905) 2 Ch. 538, 585, where this Court held that a 
customary right to ‘cutch’ fishing nets was not limited to materials 
known in the reign of Richard I., but extended to drying nets with 
suitable materials. So the prerogative applies to what is reasonably 
necessary for preventing and repelling invasion at the present time, regard 
being had to the invention of gunpowder and the use of aeroplanes in 
warfare.” 


Warrington L.J. said— 


“The circumstances under which the power may be exercised and the 
particular acts which may be done in the exercise thereof must of necessity 
vary with the times and the advance of military science... .” 


43. The prerogative power in question in that case was the power to 
take lands without compensation for the purposes of the Defence of the Realm, 
but if in the question we have to consider, the existence of a prerogative 
power to int’ ~* %t all communications was established, the objection that 
the telephone \... a modern invention would not defeat the application of the 
power. 


44. But if the view accepted and followed by the Home Office for many 
years is rejected, then it was submitted that the power to intercept telephone 
messages was governed by special considerations which were somewhat 
different from those that govern the question of letters and telegrams. If 
there be no prerogative power governing all communications, and thus 
including telephonic communications, and if there be no power at common 
law to the like effect, then the only relevant statutory reference to be 
considered, would be section 20 of the Telegraph Act of 1868. 


45. The material words of the section are— 


“ Any person having official duties connected with the Post Office 
or acting on behalf of the Postmaster-General, who shall, contrary to 
his duty, disclose or in any way make known or intercept the contents 
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or any part of the contents of any telegraphic messages or any message 
intrusted to the Postmaster-General for the purpose of transmission, 
shall in England and in Ireland be guilty of a misdemeanour, . . . and 
the Postmaster-General shall make regulations to carry out the intentions 
of this section, and to prevent the improper use of any person in his 
employment or acting on his behalf of any knowledge he may acquire of 
the contents of any telegraphic message.” 


46. No regulations have in fact been made under this section. It is a 
little difficult to think that the word “intercept” in section 20 of the Act of 
1868 contemplated the listening in to telephone conversations for the telephone 


exchange was only instituted in England in 1879 and then there were only 
seven or eight subscribers. 


47. In the case of the Attorney-General v. Edison Telephone Company, 
1880 6 Q.B.D. p. 244, it was held that a telephone conversation is a “ tele- 
graphic commmunication ” for the purposes of the Telegraph Acts, though 
at the time of the decision the question of listening into or intercepting a 
telephone message was not being considered. 


48. In view of the decision, however, it was argued that by reason of 
section 20 of the Telegraph Act of 1868 it was open to the Postmaster-General 
to instruct post office officials and those acting on his behalf to listen in, to 
record and disclose telephone conversations, just as he had the power to 
intercept, disclose and make known the contents of a telegram. It was also 
argued that the fact that it is not now the practice for the Postmaster-General 


to give any such instructions except on the authority of the Secretary of State’s 
warrant had no legal significance. 


49. If this argument is rejected, then it was submitted that, so far as the 
interception of telephone messages is concerned, reliance could be placed on 
the doctrine followed until 1937 that the Post Office was entitled to intercept 
and that it was not unlawful to do so, and that in any event the provisions 
of the Crown Proceedings Aci made the Post Office immune from any legal 
action for any acts relating to the telephone. 


50. We should not be happy to feel that so important a power as the 
power to intercept telephone messages rested on either of the grounds set out 
in paragraphs 44-49. We favour the view that it rests upon the power plainly 
recognised by the Post Office statutes as existing before the enactment of the 
statutes, by whatever name the power is described. 


51. We are therefore of the opinion that the state of the law might fairly 
be expressed in this way. 
(a) The power to intercept letters has been exercised from the earliest 
times, and has been recognised in successive Acts of Parliament. 
(b) This power extends to telegrams. 


(c) It is difficult to resist the view that if there is a lawful power to intercept 
communications in the form of letters and telegrams, then it is wide 
enough to cover telephone communications as well. 


52. If, however, it should be thought that the power to intercept telephone 
messages was left in an uncertain state that was undesirable, it would be for 
Parliament to consider what steps ought to be taken to remove all uncertainty 
if the practice is to continue. So far as letters and telegrams are concerned, 
the provisions of the Post Office Act of 1953 appear to have worked in practice 
without any difficulty. If it were thought necessary, a suitable amendment to 
that section of the Act of 1953 would remove doubts whether telephonic 
communications were in the same position as letters and telegrams. 
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PART II 


PURPOSE, USE AND EXTENT OF THE POWER OF 
INTERCEPTION 


1. Purpose 


53. We were further instructed under our terms of reference “ to consider 
and report upon the exercise by the Secretary of State of the executive 
power to intercept communications and, in particular, . . . to what extent and 
for what purposes this power has been exercised and to what use information 
so obtained has been put.” 


54. The exercise by the Secretary of State of the executive power to 
intercept communications is by warrant under his own hand (and in the case 
of Scotland under the hand of the Secretary of State for Scoiland). If either 
of these Secretaries of State were ill or absent the power would be exercised 
on his behalf by another Secretary of State: but this has very rarely happened. 


55. It is to-day the invariable practice that the interception of communi- 
cations is carried out only on the authority of one or other of these two 
Secretaries of State (see paragraph 41 above). 

56. The warrant of the Secretary of State sets out the name and address 
or telephone number of the persons whose communications are to be inter- 
cepted. On occasion, a single warrant has been issued in the past to cover 
a number of names. We think this practice is undesirable. In our opinion 
each warrant should in future specify the name and address or telephone 
number of the person who is the subject of the warrant. 


57. The Secretary of State has to satisfy himself on the facts of each 
particular case that it is proper to issue his warrant. In practice the principle 
on which the Sec.etary of State acts is that the purposes for which com- 
munications may be intercepted must be either for the detection of serious 
crime or for the safeguarding of the security of the State. 


58. We discuss first the procedure in relation to crime. Changing 
circumstances during the past twenty years have made some acts serious 
offences that were not previously so regarded. For instance, during and 
for a period after the last war, breaches of food regulations were for a time 
serious offences. After the war, exchange control was introduced to protect 
the nation’s gold and dollar reserves, and attempts to contravene its 
provisions are still regarded as serious offences. 


59. On the other hand, some offences which had previously been 
considered serious enough to justify warrants for the interception of 
communications have ceased to be so regarded. The interception of letters* 
to prevent the transmission of illegal lottery material began in 1909 but was 
abandoned in November 1953. The main grounds for the decision to cease 
interception for this purpose were, we were told, doubts about its efficacy 
and the feeling that, owing to the changed public attitude towards lotteries, 
it was no longer necessary or appropriate to use this power for this particular 
purpose. 

60. In the 1930’s considerable numbers of warrants were issued for the 
interception of letters, mainly passing to or from places abroad, believed to 
contain obscene and indecent matter. The number of warrants steadily 
declined after the war and none has been issued in the last two and a half 

*In this Report “letters” includes postal packets and telegrams except where they 
are expressly excluded. 
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years. We were informed that one of the main reasons for this was not any 
doubt as to the efficacy of methods of interception in this case but a growing 
reluctance to use the expedieni of interception for this particular purpose. 


61. The issue of warrants for the interception of letters in connection 
with offences under the Dangerous Drugs Acts began in 1922. After the war 
the number of warrants sharply declined and no warrants have been issued 
since early in 1956. This coincided with a decline in the traffic in drugs. 
The Department of the Home Office concerned with the administration of the 
Dangerous Drugs Acts and with duties under the International Narcotics 
Conventions is of the opinion that it might again become necessary to intercept 
letters in the discharge of its siatutory and international obligations. 

62. Since the Secretary of State’s discretion is absolute he may issue 
a warrant for the interception of communications to any person, authority, 
agency or Department of State; but in fact such warrants have been granted 
to a limited number of authorities. We set out in Appendix II a list of all 
the authorities to whom warrants have been issued over the past twenty years. 


63. The great majority of warrants for interception for the purpose of 
the detection of crime have been, and are now, granted to the Metropolitan 
Police and Board of Customs and Excise. In what we say below about the 
interception of communications for the detection of crime, we confine our 
observations to these two authorities. For the sake of brevity we sometimes 
refer to them as the “ Police” and the “ Customs.” 


64. The principles on which the Home Office acts in deciding whether 
to grant an application for a warrant to intercept communications for the 
detection of crime were first reduced to writing in letters in similar terms 
sent to the Metropolitan Police and Customs in September 1951. These letters 
were occasioned by a recent increase in the number of applications and an 
increase in the number rejected by the Home Office. It was stated in these 
letters that the procedure of interception was “an inherently objectionable 
one,” that “the power to stop letters and intercept telephone calls must be 
used with great caution,” and that it must be regarded as “an exceptional 
method.” In particular, three conditions were laid down both for the Police 
and for the Customs that must be satisfied before a warrant could be issued. 
These were: 

(a) The offence must be really serious. 


(6) Normal methods of investigation must have been tried and failed, or 

must, from the nature of things, be unlikely to succeed if tried. 

(c) There must be good reason to think that an interception would result 

in a conviction. 

65. It was indicated in the letter to the Police that what the Home 
Office regarded as “serious crime” were offences for which a man with 
no previous record could reasonably be expected to be sentenced to three 
years’ imprisonment, or offences of lesser gravity in which a large number of 
people were involved. 

66. The type of crime that the Customs seek to detect is necessarily 
somewhat different from the violent crime with which the Metropolitan 
Police is mainly concerned. The definition of “serious crime’ upon which 
the Home Office acts when considering the issue of warrants to the Customs 
is that “the case involves a substantial and continuing fraud which would 
seriously damage the revenue or the economy of the country if it went 
unchecked.” 

67. The arrangements concerning the issue of warrants to the Security 
Service are similar, but the objectives of the Security Service are different 
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from those of the Police or Customs. The Home Office considers each case. 


The principles governing the issue of warrants to the Security Service can 
be stated in these terms : — 


(a) There must be a major subversive or espionage activity that is likely 
to injure the national interest. 

(b) The material likely to be obtained by interception must be of direct 
use in compiling the information that is necessary to the Security 
Service in carrying out the tasks laid upon it by the State. 


68. The same provision applies to the Security Service as to the Customs 
and Police about the failure of normal means of detection. But less stress 
is laid on the need to secure convictions, since the Security Service is 
primarily concerned with safeguarding the State and keeping itself informed 
about dangers to its security. Besides securing convictions, the Security 
Service has the duty to keep up to date its information covering espionage 
and subversion and to inform Ministers and Departments of State about 
security matters that concern them. 


69. The Metropolitan Police, the Customs and Excise and the Security 
Service have adopted policies and internal procedures designed to ensure 
that warrants are sought only when they satisfy the appropriate conditions 
laid down by the Home Office. The request for a warrant can be sent to 
the Home Office only by the Chief of the authority concerned or his deputy. 


70. All applications for warrants to intercept communications for the 
detection of crime are considered by senior officers in the Criminal Department 
of the Home Office, who, if they approve the application, submit it to the 
Permanent Under-Secretary of State, who, if he considers that sufficient case 
has been made out, submits the application to the Secretary of State for his 
personal decision. Applications for warrants sought by the Security Service 
go in the first place direct to the Permanent Under-Secretary. All the 
Secretaries of State who appeared before us said that they gave close personal 
consideration to every request for a warrant submitted to them. If the 
procedure that has been laid down is faithfully followed, there are likely 
to be very few applications that need to be rejected and this was in fact 
confirmed by the evidence. 


71. Close supervision over the use of methods of interception is main- 
tained by the Home Office. There is a quarterly review of outstanding 
warrants by the Permanent Under-Secretary. At this review, or earlier 
if the Home Office thinks that warrants have not been cancelled after a 
reasonable period, the authorities concerned are sent for and asked to make 
a case for their continuance. Not only are individual warrants reviewed in 
this manner but also the number of warrants in operation. We have already 
referred to the letters sent by the Home Office in 1951 to the Metropolitan 
Police and Customs (above paragraph 64). A further letter was sent to the 
Metropolitan Police in April 1956 drawing attention to the increase in the 
figures of warrants granted during the previous five years and emphasising 
the need to keep applications to a minimum. This led to the adoption by 
the Metropolitan Police of a new and more effective system of review which 
reduced the average duration of warrants and brought about an increase in 
the proportion of arrests to interceptions. 


72. The Customs have a regular quarterly review of all outstanding 
warrants individually. A similar review is undertaken by the Security Service 
every six months. Since 1956 the Metropolitan Police has instituted a weekly 
review every Monday. All these authorities cancel warrants when they are 
considered to be of no further use without waiting for their own regular 
review of outstanding warrants. 
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73. The authority concerned, when an interception is no longer needed, 
immediately instructs the Post Office to discontinue the interception. The 
Customs and Police inform the Home Office forthwith and ask for the 
formal cancellation of the warrant. The Security Service does this only at 
three-monthly intervals. We should point out that despite this variation of 
practice we have found no evidence of interceptions being kept on longer 
than was thought necessary for the case in hand. 


74. We feel that the outstanding warrants should be reviewed more 
frequently. We therefore recommend that there should be a regular review 
not less than once a month both by the Home Office and by every authority 
that is granted a warrant to intercept. This review should be not only of the 
numbers of warrants outstanding, but of each particular warrant. 


75. We recommend that warrants should no longer be valid until they are 
cancelled, but that their validity should be for a defined period that appears 
on their face. Normally this should be for a period no longer than a month 
and in no case should it be for a period longer than two months. If an 
extension of the validity of the warrant is desired, the reasons for this should 
be sent to the Home Office for their consideration before any extension is 
approved. 


76. We recommend that when a warrant for the interception of communi- 
cations is cancelled by the authority to whom it was issued, this cancellation 
should be forthwith reported to the Home Office. 


77. The Secret Committee of the House of Lords in its Report of 1844 
thought that “a more detailed account than is already kept of the grounds 
upon which each warrant is granted would frequently have the effect of leaving 


in the Office a grave accusation, without affording an opportunity of Reply or 
Defence.” 


78. But we are of opinion that the keeping of full and accurate records 
is a necessary part of any procedure to ensure that the use to which 
interception may be put is effectively controlled. The Home Office records of 
warrants issued for the detection of crime are reasonably full. Each case 
is separately recorded in a file. These all contain the ground on which 


the warrant was issued, a copy of the warrant itself and the date of its 
cancellation. 


79. We think that in one or two respects the procedure could be 
improved. For example we found that in some cases part of the consultations 
between the Home Office and the authority seeking or in possession of a 
warrant had been oral, and had not been recorded. In a few cases there was 
no precise record of the usefulness or otherwise of the interception. There 


were no records of the rejection by the Home Office of applications for 
warrants. 


80. Until 1947 the Home Office kept a card index of names and addresses 
showing alphabetically by name and geographically by area all the warrants 
issued for security purposes. In 1947, at the suggestion of the Security 
Service, which was disturbed by the existence of these records in the Home 
Office, all of them were destroyed and no complete records were kept thereafter 
except for the serial numbers of the warrants issued. From 1954 the covering 
minutes were also preserved—we examined a number of them. These minutes 
contain very brief summaries of the reasons for the issue of each warrant. 


81. The Metropolitan Police destroyed all warrants between 1937 and 
1946 upon their cancellation, and the same practice was followed from 1946- 
1953, except that a bare record was kept of the number of interceptions 
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authorised by the Secretary of State. Detailed records exist only from 1953. 
The Security Service also destroyed detailed records before 1952 although it 
kept figures of the numbers of warrants issued. It was not possible to 
discover the exact number of interceptions in earlier years, but only the 
number of warrants issued; the discrepancy between these two figures would, 
however, be very small indeed. 


82. We wish to emphasise that none of the matters referred to in the three 
preceding paragraphs has in practice affected the strict conirol of the use 
of the power to intercept communications. 

83. Arrangements to keep fuller and more uniform records were made 
early in 1957 by the Home Office before our inquiry was announced. We 
were informed that, since our inquiry started, the Home Office has worked 
out an elaborate system for keeping records on a uniform basis, both for 
security purposes and for the detection of crime. 


84. It is not necessary that such secret records should be kept in a number 
of different places, but they should be preserved in one secure place. We 
therefore recommend that full records should be kept in the Home Office 
showing in each particular case— 

(a) The ground on which the warrant is applied for. 

(b) A note of any subsequent decisions concerning the warrant. 

(c) A copy of the warrant issued, or, alternatively, a note that the 

application has been rejected. 

(d) A record of the date of the cancellation of the warrant and the reason 

therefor. 


These records should be preserved for a reasonable time by the Home Office. 
Before any warrants or any records relating to them are destroyed by the 


authority to whom the warrants were issued, the Home Office should be 
consulted. 


85. It has been urged in some quarters that the authority for the issue 
of warrants for interception should not be left exclusively in the hands of the 
Secretary of State. The chief suggested alternatives that have come to our 
attention are that the Home Secretary should be assisted by an Advisory 
Committee or that warrants should be issued only on a sworn information 
before magistrates or a High Court judge. 


86. In our opinion, neither of these proposals would improve matters. 
If a number of magistrates or judges had the power to issue such warrants, 
the control of the use to which methods of interception can be put would be 
weaker than under the present system. It might very well prove easier in 
practice to obtain warrants. Moreover, it would be harder to keep and 
collate records. If an Advisory Committee were set up this would, at the 
best, leave things as at present because the ultimate discretion would still lie 
with the Secretary of State; at the worst it would tend to weaken the sense of 
responsibility of the Secretary of State, and might lead to a loosening of the 
principles, the strict maintenance of which is the chief means of ensuring 


that interception of communications is limited to the uses for which it is 
intended. 


87. One exceptional purpose for which the Secretary of State issues 
warrants for the interception of communications is the stopping and returning 
of letters to the sender. This power has long been exercised and was referred 
to by the Secret Committee of the House of Commons of 1844 in their Report. 
Beyond stating that some doubt existed how far this could lawfully be done 
and giving the number of such warrants issued as 7 over a period of 45 
years they made no further comment or recommendation. 
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88. In recent years this power has been exercised somewhat more 
frequently, but still on a very small scale. From 1946-57 there were 28 cases 
in all. We have examined all these cases in detail and have found that, 


in all but one or two instances, warrants were issued only on the grounds 
of a major public interest. 


89. It seems to us that the interception of letters for this purpose falls 
into quite a distinct category in that no one suffers any damage if a sender’s 
own letter is returned to him. There might, however, be administrative 
difficulties if the interception of letters at the sender’s request became a 
general practice. We therefore feel that this power should be exercised only 


in cases where in the opinion of the Secretary of State a clear public interest 
is involved. 


90. As a result of our inquiry into the purposes for which warrants 
authorising the interception of communications are issued, we are satisfied 
that Secretaries of State and all the officials and authorities concerned have 
taken, and continue to take, scrupulous care to ensure the strict observance 
of the purposes to which it is intended by the Home Office that the 
interception of communications should be directed and confined. 


2. The Marrinan Case 


91. Since it was the warrant of the then Secretary of State, giving power 
to intercept the telephone communications of one, Billy Hill, which gave rise 
to what is now known as the Marrinan case, we have felt it right to consider 
that case with great care so far as it would appear to be relevant to our inquiry. 


92. It has been the settled policy of the Home Office that, save in the 
most exceptional cases, information obtained by the interception of 
communications should be used only for the purposes of detection, and not as 
evidence in a Court or in any other Inquiry. 


93. We have listened to the evidence of the Attorney-General, 
Sir Reginald Manningham-Buller; to Sir Hartley Shawcross, the Chairman 


of the Bar Council; and to Viscount Tenby, who was the Secretary of State 
at the relevant time. 


94. It will be convenient to set out a summary of the principal dates :— 


(1) On the 9th October, 1956, reports appeared in certain newspapers 
of a case tried at the Central Criminal Court, where it was alleged 
that a barrister had obstructed the police when they were acting in 
the course of their duty in Dublin. 

(2) On the 17th October, Mr. Boulton, the secretary of the Bar Council, 
wrote for information to Mr. R. E. Seaton, the counsel who had 
prosecuted in the case, and in the meantime Mr. Seaton himself had 
informed the Attorney-General of the circumstances. 

(3) On the 26th October the Attorney-General brought to the notice of 
the Bar Council the alleged professional misconduct on the part of 
Mr. Marrinan. 

(4) On the 20th November Mr. Boulton wrote to Mr. R. L. Jackson, 
the Assistant Commissioner of Police in charge of the Criminal 
Investigation Department. to ask him whether any information was 
available about Mr. Marrinan’s alleged unprofessional conduct. 

(5) On the 26th November Mr. Jackson was authorised by the Home 
Secretary to show to Sir Hartley Shawcross personally, as Chairman 
of the Bar Council, the material obtained in June and July 1956 in 
the course of the interception of the telephone line of Billy Hill. 
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(6) On the 12th December Mr. Boulton, in Sir Hartley Shawcross’s 
absence abroad, called upon Mr. Jackson. He appears to have been 
regarded as the personal representative of Sir Hartley Shawcross rather 
than the secretary of the Bar Council, for he was shown a copy of the 
transcript of the intercepted telephone conversations. Mr. Jackson was 
not present at that interview, but on the 18th December he showed 
the transcript of the intercepted telephone conversations to 
Sir Hartley Shawcross, and told him that if he thought it necessary to 
show it to other people, Sir Hartley should himself seek the authority 
of the Home Secretary soc to do. He informed Sir Hartley Shawcross 
in some detail of the view of the Police about the character and 
activities of Billy Hill. Sir Hartley was informed that Mr. Marrinan 
was believed to be acting improperly in concert with Hill in certain 
matters, well knowing him to be a criminal, and that Scotland Yard 
had been interested in the activities of Mr. Marrinan for some 
considerable time. 


(7) Sir Hartley informed the Assistant Commissioner of Police that the 
intercepts of the telephone conversations would be valueless to him 
unless he had permission to show them to the members of the Bar 
Council who were inquiring into the conduct of Mr. Marrinan, and 
also to the Benchers of Lincoln’s Inn whe might be inquiring into 
Mr. Marrinan’s conduct, and also to Mr. Marrinan himself. 


(8) Accordingly Sir Hartley Shawcross on the same day (the 
18th December) wrote to ask for the Home Secretary’s authority to 
disclose the transcripts of the interceptions to the persons mentioned 
in (7) above. 


(9) On the 20th December, 1956, a letter was sent to Sir Hartley Shawcross 
by the Permanent Under-Secretary of State on behalf of the Home 
Secretary giving to Sir Hartley the authority he had sought. 


95. There can be no doubi that the actions of Sir Hartley Shawcross 
and Viscount Tenby were wholly governed by considerations of the public 
interest. 


96. Apart from the evidence contained in the telephone intercepts, there 
was a good deal of additional evidence in Sir Hartley’s possession concerning 
Mr. Marrinan which in Sir Hartley’s view directly affected the integrity of 
the Bar and the proper administration of justice. He was aware that in some 
other countries the improper association of members of the legal profession 
with avowed criminals was known to exist, and that this association was 
for the purpose of assisting criminals in their unlawful activities, and was 
highly injurious to the proper administration of justice. It was for these 
reasons that he decided to ask the Secretary of State to disclose the telephone 
intercepts to him and to his colleagues on the Bar Council, and to permit 
him to show them to the Benchers of Lincoln’s Inn who were concerned with 
the professional conduct of Mr. Marrinan as a member of Lincoln’s Inn, and 
also to Mr. Marrinan himself. He did this, he insisted before us, because he 
thought the integrity of the Bar was of vital importance to the proper 
administration of justice in this.country; and as Chairman of the Bar Council 
he felt that a special responsibility lay upon him to preserve this integrity, 
and he regarded the administration of justice as being one of the most 
important public functions exercised in the State, and the peculiar care of 
the Home Office. 

97. Viscount Tenby, who was at the time the Secretary of State, himself 


had an interview with the Assistant Commissioner of Police, Mr. Jackson, 
and heard from him in detail the view which the police entertained of Hill 
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and his activities. When the request therefore was made to him by 
Sir Hartley Shawcross, the Chairman of the Bar Council, to allow the Bar 
Council and the Benchers of Lincoln’s Inn, and Mr. Marrinan, to see the 
intercepts, Viscount Tenby regarded the case “as the most exceptional that 
I had ever come across.” In view of the information he had received from 
the Assistant Commissioner of Police concerning the character of Hill, and 
in particular the fact that he was carrying on his activities in connivance with 
a member of the Bar such as Mr. Marrinan, Viscount Tenby came to the 
conclusion that the circumstances were so utterly exceptional and the ground 
of the application was of such high importance, ‘that he would depart from 
the normal practice which he and his predecessors had always followed. 


98. Viscount Tenby was most clearly impressed first of all by the 
evidence given to him of the character of Hill, and in turn by the argument 
of Sir Hartley Shawcross that in his view the actions of Mr. Marrinan were 
such that they struck at the very heart of the proper administration of the 
law. Thereupon he made the two decisions with which we have been con- 
cerned. He decided to disclose the intercepts to Sir Hartley Shawcross 
personally, and then also decided to consent to Sir Hartley Shawcross’s subse- 
quent request for permission to show the intercepts to the Bar Council, the 
Benchers of Lincoln’s Inn, and to Mr. Marrinan. These two decisions were 
clearly within the powers of the Secretary of State, and it is right to say 
that Viscount Tenby accepts the fullest responsibility for them. 


99. Viscount Tenby regarded the situation as being utterly exceptional, 
and there does not appear to have been any previous case which could in any 
sense be regarded as a precedent. The closest parallel that we have dis- 
covered occurred in 1953, in a disciplinary inquiry before the Metropolitan 
Police Discipline Board into charges of corruption against two police officers. 
In that case the Secretary of State had issued a warrant authorising the inter- 
ception of messages on the telephones of the two officers, and upon applica- 
tion being made that these intercepts might be used in the disciplinary 
proceedings the Home Office had granted permission. But in that case the 
disclosure was within the public service, and cannot in any sense be said 
to apply to the position which existed in the Marrinan case. We entertained 
some doubt whether the decision to use the intercepts in the police inquiry 
in 1953 was in fact justifiable. We are of the opinion that Viscount Tenby’s 
decision to permit the disclosure of the information contained in the tele- 
phone intercepts in question to the Bar Council and to the Benchers of 
Lincoln’s Inn, was a mistaken decision. 


100. We are anxious not to use language which might imply that the 
decision of Viscount Tenby was unreasonable, for we quite recognise that 
the facts before Viscount Tenby, which we have summarised, were indeed 
highly exceptional. The fact that the administration of justice was involved 
was the governing consideration in the mind of Viscount Tenby, and it is 
easily to be understood that the importance of that consideration led him to 
the conclusion that the action which he took was in all the circumstances of 
the case justifiable. But we are of opinion that the power given to the 
Secretary of State to issue a warrant to intercept communications, whether by 
letter or by telegram or by telephone, is a power of such importance and 
consequence that it should be most rigorously confined to the purposes which 
convinced the Home Secretary that it was right to issue the warrant in the 
first place. 


101. We therefore conclude by recommending that there should be no 
disclosure of the information obtained on public grounds by the exercise of 


this great power, to private individuals or private bodies or domestic tribunals 
of any kind whatsoever. 
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3. Use and Result 


102. The various authorities that use methods of interception put them 
to somewhat different specific uses according to the sort of crime or offence 
that they are seeking to detect and suppress. 


103. The major uses to which methods of interception are put by the 
Metropolitan Police are: to break up organized and dangerous gangs; to 
catch men on the run (escaped convicts and men wanted for serious crime); 
to detect receivers of stolen property. The reason why the overwhelming 
majority of warrants issued for police purposes are applied for by, and 
granted to, the Metropolitan Police is that London is a natural centre for 
criminal, as for other, activities. Much of the major crime in the provinces, 
even in large cities, is the work of criminals based on London. The leader 
of a gang cannot put h‘s schemes into effect without directly or indirectly 
communicating with his henchmen, almost always by telephone. A receiver 
who works on a large scale is often either the organizer or focal point of a 
number of criminals who are dependent upon him for a market. A man on 
the run has often revealed his whereabouts by telephone to his home or his 
associates. 


104. The use of interception by the Board of Customs and Excise 
started in 1946, that is to say, at a time when exchange control and quota 
restrictions induced a great increase in smuggling of a kind very damaging 
to the national economy. In particular, interception is used to frustrate the 
illicit export of capital, usually in the form of diamonds. The extent of the 
smuggling of diamonds has been largely determined by the strength or 
weakness of sterling. It is estimated to have reached a value of £9,000,000 
in 1952, and is still running at a very considerable figure, probably around 
£6,000,000 a year. Diamond smuggling is internationally organised by a 
very small, closed group of people. It is hard to get reports from informers 
or by normal means of detection, and the smugglers normally make contact 
by post or telephone. Interception is also used to detect the large-scale 
smuggled import of Swiss watches which adversely affects the balance 
of payments, and to detect conspiracies to effect major fraudulent evasions 
of purchase tax which involve the Revenue in considerable loss. 


105. The uses to which the Security Service puts the power to intercept 
are determined by the duties laid upon that Service by the Government. 
These are broadly to detect and counter espionage and subversion and, in 
the words of Mr. Attlee (as he then was) in the House of Commons on the 
15th March, 1948, “to ensure that no one who is known to be a member 
of the Communist Party or to be associated with it in such a way as to 
raise legitimate doubts about his or her reliability is employed in connection 
with work, the nature of which is vital to the security of the State. The 
same rule will govern the employment of those who are known to be closely 
associated with Fascist organisations.” This policy was confirmed by the 
present Government in March 1956, in the White Paper on the Findings of 
the Conference of Privy Councillors on Security (Cmd. 9715). 


106. Espionage is carried out by highly trained people who take extreme 
precautions. Communications are the weakest link in their organisation, and, 
without penetration of these communications, it would often be impossible 
to detect major espionage at all. 


107. Interception has not always proved an effective means of detection 
or deterrence. The interception of letters did not greatly reduce the traffic 
in lottery tickets, and this was one reason for the abandonment of this use 
of interception in 1953. But, with regard to the present day uses of inter- 
ception, we received conclusive evidence of their effectiveness. We were told 
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of many major wrong-doers who had been brought to justice, and of the 
frustration of espionage. We give here only a few examples of results directly 
achieved by methods of interception. 


1. The arrest and conviction of a number of Billy Hill’s close associates. 
The recapture of a number of escaped convicts. 


The arrest and conviction of a large-scale smuggler believed to have 
illicitly exported £6,000,000 over a period of three years. 


4. Major spies identified; the discovery of highly secret material in 
passage through the post in extremely ingenious forms, some of which 


we saw for ourselves; the detection of Communists operating secretly 
in the Civil Service. 


a 


108. All the authorities that use. methods of interception are firmly 
convinced that the effect on their operations would be greatly, if not 
calamitously, reduced if they were to be deprived of the power to intercept 
communications. The Treasury indicated to us the value that they attach 
to the results achieved through interceptions by the Customs and Excise. 
All the Secretaries of State who gave evidence before us emphasised the great 
effectiveness of interception of communications as a means of detection. 


109. One measure of the effectiveness of interception as a means of 
detection is the number and proportion of convictions thereby obtained, 
which could not have been obtained by any other means. Difficulties, 
however, arise in the application of this test. First, interception may be 
only one line of inquiry that is being followed, and it may not be easy to 
judge the extent to which a conviction was due to interception. Secondly, 
it is impossible to say with absolute certainty that a wrong-doer caught by 
one method of detection might not have been caught then or later by some 
other means. Thirdly, a number of telephone lines may be tapped in the 
course of a single investigation directed to the detection of one major offence. 


110. Between 1953 and 1956 the number of arrests made by the 
Metropolitan Police of important and dangerous criminals as the result of 
direct interception was 57 per cent. of the number of telephone lines tapped. 
The effectiveness of interception by the Police has been getting steadily 


greater, especially in the last few years. So far in 1957 every interception but 
one has led to an arrest. 


111. The number of cases of detection of major Customs frauds directly 
or indirectly due to interceptions of mail and telephone lines was 80 per cent. 
of the number of interceptions. Another way of measuring the effectiveness 
of interceptions by the Customs is by the value of the seizures of illicit 
exports and imports. As a result of interceptions of communications between 
1948 and 1957, such seizures amounted to a total of £736,490. Account 
should also be taken of the removal from the field of highly skilled operators 
and the deterrent effect upon others. The sums lost to the reserves and to 
the revenues might otherwise have reached considerably greater proportions. 


112. The proportion that the number of arrests or convictions obtained 
by interception bears to the total of convictions is small. This is naturally 
to be expected for the reason that in the vast majority of criminal cases 
these methods of interception are not used. They are reserved for cases 
of serious crime as we have explained. It was emphasised in the evidence 
given to us that the use of methods of interception is strictly limited to the 
biggest and most dangerous offenders and that on the whole the most 
important captures and seizures are made as the result of interception. 
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113. As we have pointed out in paragraphs 105 and 106, the obtaining 
of arrests and convictions is not necessarily a major objective of the Security 
Service. It is therefore not possible to measure the effectiveness of inter- 
ception as used by the Security Service by reference to arrests and convictions. 
The evidence we heard overwhelmingly established the following facts : — 


1. There are continuous organised and dangerous efforts to spy out secrets 
of the State. 


2. Similar organised and continuous efforts are made to spread subversion 
and to penetrate the apparatus of the Government and work of high 
security. 

3. The weakest link in this highly skilled and trained chain of espionage 
and subversion is communication between the agents and persons 
concerned. 


4. Methods of interception are highly effective; they are often the only 
effective method of countering espionage and subversion and of safe- 
guarding the vital secrets of the State. We received a great deal of 
direct evidence of the success achieved solely by the interception of 
communicaticns. 


114. We enquired closely into the number of people who have access 
to the information obtained by the interception of communications. 


115. We visited a centre where telephone tapping is operated and we 
ourselves held a telephone conversation that was tapped and recorded by a 
machine in our presence. There is a very small number of persons supervising 
this purely mechanical operation, and they listen to a tapped conversation 
only occasionally and briefly to check whether the machines are in order. 


116. It is at the point when the recording is passed to the authorities 
concerned with the use of interception that the whole content of the inter- 
ceptions becomes known to officials, whether it is relevant to the inquiry 
in hand or not, whether or not it contains private and personal or even 
privileged conversations. 


117. The number of officials who have access to this information is 
small. In no particular case of interception is the number in excess of three 
or four carefully chosen officers. They have the duty to select and transcribe 
only those parts of the material that are relevant to the inquiry in hand. The 
quantity of relevant material that is thus transcribed varies from case to case. 
It can be extensive but in the great majority of cases it bears a small 
proportion to the total material recorded by the machines. The material 
that is not selected and transcribed is destroyed. 


118. The selected and transcribed material necessarily becomes known 
to a larger number of people, all of whom are directly concerned with an 
investigation. In the Police and the Customs about half a dozen officers 
have access to this sifted material in any particular case; in the Security 
Service only two officers. Material that is of security interest, whether 
obtained by interception or from other sources, is collated in the general 
records of the Service and may be made available to the Departments of 
State who have an interest in such information. 


119. In our view public concern may be in some degree allayed by 
knowledge of the actual extent of the interception of letters and telephone 
messages which has been exercised on a much smaller scale than many people 
seem to have thought. In considering the best manner of presenting the 
statistics, we had to weigh the consequences of any disclosure of figures at all 
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upon the effectiveness of the interception of communications. All the 
authorities that use the power of interception say that such disclosure would 
impair the effectiveness of the method as a means of detection. After very 
careful consideration we have come to the conclusion that it would be in the 
public interest as an exceptional measure on this occasion to publish figures 
showing the extent of the interception of communications. We recognise, 
however, that this should be done in a manner that does as little injury as 
possible to the public interest. 


120. We are in particular aware of the danger of disclosing even on a 
single occasion the extent of interception for security purposes. The best 
course therefore seems to us to group the figures for interceptions for each 
of the years from 1937-56 under these heads— 


(1) interceptions by security, Police, Customs and Post Office; 


(2) interceptions in connection with dangerous drugs, lotteries and obscene 
publications. 


We set out these figures in Appendix I, Table I. From this Table it appears 
that the average annual number of interceptions of telephone lines from 1937 


to 1956 was 130, The corresponding figure for interception of letters and 
telegrams was 501. 


121. We are strongly of the opinion that it would be wrong for figures 
to be disclosed by the Secretary of State at regular or irregular intervals in 
the future. It would greatly aid the operation of agencies hostile to the 
State if they were able to estimate even approximately the extent of the 
interceptions of communications for security purposes. 


122. Figures for interception of communications authorised by the 
Secretary of State for Scotland since the war are set out in Appendix I, 
Table Il. These figures show that in this period three warrants were issued 
for the interception of telephones; the average duration of these warrants 
was eight weeks. One warrant was issued for the interception of one telegram. 
Fifty-one warrants were issued for the interception of letters in connection 
with lotteries—a practice that was abandoned in 1953. 


123. As a result of our review of the use and result of the power to 
intercept communications, we are satisfied that all the officers and officials 
concerned are scrupulous and conscientious in the use and exercise of the 
power to intercept communications. We are satisfied that interception is 
highly selective and that it is used only where there is good reason to believe 
that a serious offence or security interest is involved. We are satisfied that 
the number of people with access to material obtained by interception, either 
in its original or in its selected form, is kept to an absolute minimum. We 
are further satisfied that interception of communications has proved very 
effective in the detection of major crimes, customs frauds on a large scale 
and serious dangers to the security of the State. 


4. Members of Parliament 


124. Questions have recently been asked in the House of Commons about 
the propriety of intercepting the communications of Members of Parliament. 
We have therefore taken advice upon this matter and considered it. The 
essential point is whether the interception of a Member of Parliament's 
letters or telephone would constitute a breach of privilege. This is of course 
for the House itself to determine. So far as we have been able to discover, 
a Member of Parliament is not to be distinguished from an ordinary member 
of the public, so far as the interception of communications is concerned, 
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unless the communications were held to be in connection with a Parliamentary 
proceeding. On the question of the interception of Members’ letters the 
House of Commons expressed itself clearly in a Resolution in 1735. This 
was reported in the Report of the Secret Committee of the House of Commons 
of 1844 in these words : — 


“That it is a high infringement of the privilege of the knights, citizens, 
and burgesses, chosen to represent the Commons of Great Britain in 
Parliament, for any postmaster, his deputies or agents, in Great Britain or 
Ireland, to open or look into, by any means whatsoever, any Letter 
directed to or signed by the proper hand of any Member, without an 
express Warrant in writing, under the hand of one of the principal 
Secretaries of State, for every such opening and looking into; or to detain 
or delay any Letter directed to or signed with the name of any Member, 
unless there shall be good reason to suspect some counterfeit of it, without 
an express Warrant of a principal Secretary of State, as aforesaid, for every 
such detaining or delaying.” 


125. This seems to be a clear recognition by the House of the right 
of the Secretary of State to intercept Members’ postal packets by the use of 
an express warrant. So far as we know this recognition has never subsequently 
been rescinded or modified. 


126. On 2nd August, 1956, Mr. Francis Noel-Baker, M.P., complained, 
amongst a number of other points, that his correspondence addressed to 
British subjects in the Seychelles had been interfered with. The Speaker 
replied to this part of Mr. Noel-Baker’s complaint in these terms : — 


“.... The first complaint of the hon. Member was about the 
interference with correspondence from hon. Members. The law on that 
subject, as I understand, is that letters can be detained and opened by a 
warrant of a Secretary of State. There is a long series of Acts on this 
subject, the principal one being that passed in 1912. The fact that that Act 
was passed by this House, and that in it there is no exception for letters 
addressed either to or from Members of Parliament, shows that there can 
be no question of Privilege involved in that.” 


127. No question seems ever to have arisen in the House on the specific 
question of the interception of a Member’s telephone conversation. Subject 
to any decision by the House on this point, it appears probable that the 
rulings concerning letters would extend by analogy to telephones. 


128. It is difficult to imagine the circumstances in which a telephone 
conversation might be held to be related to a “ proceeding in Parliament ”— 
a term which seems never to have been precisely defined. In 1939 the Select 
Committee on the Official Secrets Act held in its Report (Command Paper 173. 
1937-38, Vol. 7), that privilege protected a draft of a parliamentary question 
which a Member showed to a Minister. This might presumably be held in 
certain circumstances to cover a communication in writing or by telephone 
about an intended parliamentary question. It has also been suggested that 
a breach of privilege might be committed if the Secretary of State were 
induced to issue a warrant for interception of a Member’s telephone by 
something that that Member said in the House in relation to a Parliamentary 
proceeding. 


5. Unauthorised Tapping 


129. All the evidence we heard was to the effect that there is, and has 
been, no tapping of telephones by unauthorised persons in this country. 
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130. We also received evidence that, for technical reasons, the 
unauthorised tapping of telephones would be much more difficult in this 
country than in the United States of America. However, there can be no 
certainty that unauthorised tapping of telephones does not occur and it might 
even be done without the commission of a trespass upon private or Crown 
property. 


131. In these circumstances Parliament may wish to consider whether 


legislation should be passed to render the unauthorised tapping of a telephone 
line an offence. 


PART III 


HOW SHOULD THE POWER TO INTERCEPT COMMUNICATIONS 
BE USED IN THE FUTURE? 


132. We are conscious that this is perhaps the most controversial question 
contained in our terms of reference and we therefore set out here the main 
considerations we have had in mind in answering it. 


133. There is no doubt that the interception of communications, whether 
by the opening or reading of letters or telegrams, or by listening to and 
recording telephone conversations, is regarded with general disfavour. In this 
country where the power to detain and open letters has been in existence from 
very early times, and has been used by successive Governments for very 
many years, public feeling has only been aroused on rare occasions when it 
was suspected or feared that the practice was being abused in some way, in 
circumstances which do not warrant its use. Whether practised by 
unauthorised individuals or by officials purporting to act under authority, the 
feeling still persists that such interceptions offend against the usual and proper 
standards of behaviour as being an invasion of privacy and an interference 
with the liberty of the individual in his right to be “let alone when lawfully 
engaged upon his own affairs.” The Secret Committee of the House of 
Commons in its Report in 1844 spoke of “the strong moral feeling which 
exists against the practice of opening Letters, with its accompaniments of 
mystery and concealment . . . .” and Sir James Graham, the Home Secretary, 
said in a debate in the House of Commons in 1845 that the practice of 
opening letters was “ odious, invidious and obnoxious.” It is important to 
observe that this dislike of intercepticns is not confined to those who feel that 
as a matter of principle the liberty of the individual outweighs all other 
considerations, or that the exercise of the power is not justified by the results 
obtained; it is also shared by those who think it right that the power to 
intercept communications should be used by the State, under proper 
safeguards, for well-defined purposes. We think it important to emphasise 
this aversion to the interception of communications, for just as the wise 
administration of the criminal law must depend finally upon the support 2nd 
approval of public opinion, so the principles by which the law is enforced 
must win the same approval if they are to be exercised effectively and without 
public unrest. The disquiet expressed by Members of the House of Commons 
which resulted in the setting up of the present Inquiry was due, we think, in 
some measure at least, to the dislike of obtaining information by means of 
tapping telephone wires, quite apart frcm the separate questions of the 
propriety of opening letters, or the extent of the practice of intercepting letters 
and telephone conversations, or of the value of the information obtained, or of 
the use that had been made of the information so acquired. In considering 
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the questions contained in our terms of reference, therefore, we have reminded 
ourselves at all times that the liberty of the subject was involved, and that 
there was considerable opposition to any use of methods of intercepting 
communications for any purpose, public or private. 


134. In framing our recommendations 2s to the future use of any powers 
of intercepting communications, it was necessary for us to understand and 
appreciate, as far as we were able to do so, the grounds of the antipathy to 
the methods of interception of communications in general. It is impossible, 
of course, to do more than to speculate upon the attitude of the public at 
large, but there is reason to suppose that some of the objections at least can 
be thus stated: — 


(i) The powers of interception are in the hands of State officials. They 
are exercised in secret, and the extent of the exercise and the purposes 
for which the powers are exercised are not publicly known. 


(ii) There is some apprehension that the powers may be used to invade 
private rights, and to interfere with the liberty of the subject 
unnecessarily. 


(iii) The circumstances in which the powers may be exercised do not give 
to the subject any reasonable opportunities for protest or objection. 


135. The greatest agitation which ever arose upon the question of 
detaining and opening letters was in 1844, when Sir James Graham, the 
Secretary of State, had opened the letters of Joseph Mazzini and had 
communicated some of their contents to the Neapolitan Government. In 
Parker’s “ Life and Letters of Sir James Graham,” a detailed account is given 
of that great controversy, and it is quite clear that the feeling was based, in 
some measure, on the suspicion that the practice of opening letters was very 
widespread and that the letters of the ordinary citizen were not immune. In 
the Greville Memoirs, Vol. V, at p. 182, there are certain interesting references 
to this agitation, and Greville states that “it lit up a flame throughout the 
country. Every foolish person who used papers and pens fancied their 
nonsense was read at the Home Office.” 


136. We have referred in paragraph 11 of this Report to the terms of 
reference of the two Secret Committees, and it is interesting to notice that, 
when the reports of those two Committees were made known, and the special 
circumstances in which the power was exercised were made plain, the public 
anger at once subsided. According to Greville, who was a close observer of 
the parliamentary scene, when the Member who had raised the original 
Question moved that a Select Committee should inquire into the opening of 
his own letters in February, 1845, “ the House was tired of the subject and the 
motion was defeated.” So in the present inquiry we cannot but feel that 
some of the antipathy to the methods employed, particularly those of tapping 
telephone wires, is due to the fear, or the suspicion, or the belief that it is 
practised on a large scale, and that the telephones of ordinary citizens are 
likely to be the subject of such interference, or could possibly be the subject of 
such interference. Some Questions which were asked in the House of 
Commons would seem to lend colour to this view. It is important, therefore, 
that it should be made as widely known; as considerations of public policy 
permit, that the power of intercepting communications is very strictly reserved 
for the very special cases where the public interest is deeply involved to which 
we have referred in detail in another part of this Report. 


137. We have examined the exact circumstances in which the powers of 
the Secretary of State have been exercised, in order to see what is the extent 
of the interference with the privacy of the individual or his liberty, and whether 





| 
] 
| 
| 
| 
l 
1 


—h— 65 85 ae 





WIRETAPPING 487 


such interference ought to be prohibited for the future, or whether it is 
necessary or justifiable in the interests of the citizens as a whole that the 
procedure in force at the present time should continue. The freedom of the 
individual is quite valueless if he can be made the victim of the law breaker. 
Every civilised society must have power to protect itself from wrongdoers. 
It must have powers to arrest, search and imprison those who break the laws. 
If these powers are properly and wisely exercised, it may be thought that they 
are in themselves aids to the maintenance of the true freedom of the individual. 
It is therefore most important to observe that from the evidence tendered to 
us, it is plain that the exercise of the power to intercept communications by 
the Secretary of State has never been regarded as a general power, but as a 
power, carefully restricted to special and well-defined circumstances and 


purposes, and hedged about with clearly formulated rules and subject to very 
special safeguards. 


138. In the Report of the Secret Committee of the House of Lords of 
1844, appointed to inquire into the state of the law in respect of the detaining 
and opening of letters by the Post Office, and into the mode under which 
authority given for such opening and detaining has been exercised, and to 
report their opinion and observations thereupon to the House, there is one 


passage which seems to us to be applicable to the evidence we ourselves 
have heard— 


‘** The Committee are bound, in conclusion, to state, that having looked 
back to the Proceedings of several Secretaries of State during successive 
Administrations over more than Twenty Years, they have found the 
Practice has been nearly uniform, that the Power has been very sparingly 
exercised, and never from personal or Party Motives, and that in every 
case investigated it seems to have been directed by an earnest and faithful 
Desire to adopt that Course which appeared to be necessary, either to 
promote the Ends of Justice or to prevent a Disturbance of the public 
Tranquility, or otherwise to promote the best Interests of the Country.” 


The Committee of 1844 said that they left it to the legislature to determine 
whether the power should continue to exist, and it is interesting to note that 


the power has continued to exist without any interruption and has continued 
to be recognised by the statutes. 


139. We have set out in paragraphs 57 et seq of our Report the pro- 
cedure which is followed by the Secretary of State before the issue of any 
warrant and we have been very much influenced in our conclusions by the 
nature of that procedure. In the light of evidence given before us we are 
satisfied that if the practice of issuing warrants is to continue for the purposes 
we have specified, apart from the suggestions we make in the body of our 
Report, no further safeguards are needed to see that the power is properly 
and wisely executed; for in our opinion the best possible safeguard lies in the 
final responsibility of the Secretary of State. Al! the Secretaries of State for the 
Home Department who have held office since the beginning of the war were 
of the same opinion that the power to intercept communications should still 
be permitted under the conditions and safeguards which have existed in the 
past; further that they were all of opinion from their very intimate knowledge 
of the procedure that there had been no-case where the liberty of the subject 
had been invaded to his detriment. This very powerful testimony seemed to 
us of the highest importance. It is true that they were all men who had 
exercised authority in the highest positions of the State, and who were 
naturally concerned with the efficiency of methods of government, but just 
as the Secret Committee of the House of Lords of 1844 were impressed by 
the witnesses who had held high office, we too in our turn, were impressed 








488 WIRETAPPING 


by this unanimity of opinion. The Secret Committee of the House of Lords 
of 1844 reported “it is the concurrent Opinion of Witnesses who have held 
high Office, and who may be most competent to form a sound Judgment, 
that they would reluctantly see this Power abolished . . .” We repeat this 
sentence as representing the views of the Secretaries of State who have been 
good enough to give evidence before us. 


140. The Secret Committee of the House of Lords of 1844 also reported 
—and we think that their finding is applicable to present conditions— 


“ They think that the Responsibility will be more effective when resting 
upon the Individuals who are mainly charged with the Preservation of 
Peace and the Prevention of Crime in this Country than if it were divided 
with others .. .” 


We considered whether it would be an advantage to require all applications 
to the Secretary of State for the issue of his warrant to be made on oath but 
when it is remembered that the applications from the Security Service and 
the Police are made only after the rigorous examinations we have described 
in Part Il of our Report, and that the applications, when made, are made only 
by the very highest officials of the two Departments, we do not feel that any 
additional security or advantage is to be gained by requiring the applications 
to be made on oath though Mr. Gordon Walker is of a contrary opinion as 
his Note discloses. 


141. In the first great field where the power has been and is exercised—- 
that of national security—we feel no doubt at all in recommending that the 
powers of interception should continue to be used subject to the conditions 
and safeguards which we have set out at length in Part II and in the summary 
of conclusions. The Security Service is part of the defence system of the 
country, and its supreme task is the defence of the Realm, and this necessarily 
involves protection from espionage, from sabotage, and indeed from every 
kind of action that threatens the security of the State. It is upon the security 
of the State that the citizens rely for the enjoyment of their freedom, and it 
would be folly to hamper or hinder the Security Service by withdrawing 
essential powers from them unless the necessity to do so were quite over- 
whelming. It is important to note that it is no general power that is exercised. 
but one limited expressly to the cases where there is reasonable cause to 
believe that subversive activities are already being carried on. We are quite 
satisfied that the problems of national security are such that no reasonable 
weapon should be taken from the hands of those whose duty it is to watch 
over all subversive activities in the safeguarding of British interests. We are 
further satisfied, from the evidence before us, that the methods of interception 
hitherto employed are necessary, and have been productive of important 
results which could not have been obtained in any other way. 


142. We now consider the exercise of the power by the Secretary of State 
in cases of serious crime, which is the second great field of activity. The 
detection and suppression of crime is essential to the good government of any 
society, but it is not so fundamental as the security of the State itself. Other 
methods are available for the detection of crime, and, even if some criminals 
do escape detection, the injury to the State cannot compare with the kind of 
injury the Security Service seeks to prevent. If, therefore, it could be shown 
that this method of intercepting communications, either by letter or by tele- 
gram or by telephone conversation, affected the law-abiding citizen to his 
detriment, even though the power was being exercised to prevent and detect 
crime, we should have hesitated to recommend that the power of interception 
should continue to be exercised for this purpose. But so far from the citizen 
being injured by the exercise of the power in the circumstances we have set 
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out, we think the citizen benefits therefrom. The adjustment between the 
rights of the individual and the rights of the community must depend upon 
the needs and conditions which exist at any given moment, and we do not 
think that there is any real conflict between the rights of the individual citizen 
and the exercise of this power to intercept by the Secretary of State in the 
limited circumstances which we have set out in Part II of this Report. The 
issue of warrants by the Secretary of State in these well-defined circumstances 
is exercised with the avowed intention of detecting and preventing crime, and 
of thus securing those conditions which will permit the freedom of the 
individual to be unimpeded, and make his liberty an effective, as distinct 
from a nominal, liberty. 


143. It is to be noted that no warrant is even applied for unless a crime 
of a serious nature has been committed and is actually under investigation, 
and other methods of investigation have either been tried and have failed, or 
must from the nature of the case be unlikely to succeed if they were tried; 
so that there is no likelihood of the ordinary law-abiding citizen being affected 
to his detriment by this procedure. The evidence before us showed that the 
Police do not seek to use methods of interception save in the very special 
cases of serious crimes to which they are specially applicable and which in 
practice have proved most useful and efficacious. The nature of the serious 
crime was disclosed to us, and specific instances of serious crimes were given. 
These crimes were described as “those organised and carried out by pro- 
fessional criminals who want to make a great deal of money and would not 


think of making it in any other way than by crime, at the expense of their 
fellow citizens.” 


144. We cannot think it to be wise or prudent or necessary to take away 
from the Police any weapon or to weaken any power they now possess in their 
fight against organised crime of this character. The Police ought not to be 
handicapped in their efforts to prevent or to detect crime, whilst the criminal 
is allowed to use every modern method to achieve his purpose. If it be said 
that the number of cases where methods of interception are used is small, 
and that an objectionable method could therefore well be abolished, we feel 
that though the number of cases may be small this is not a reason why 
criminals in this particular class of crime should be encouraged by the 
knowledge that they have nothing to fear from methods of interception. We 
therefore think that no useful purpose would be served by recommending 
that the power of interception be no longer exercised in the detection and 
prevention of crime, for it would remove from the hands of the Police a 
weapon which they have found to be effective when all other methods have 
been unavailing, and would announce to potential wrong-doers that they have 
nothing to fear from the Police in this particular respect. This, in our opinion, 


so far from strengthening the liberty of the ordinary citizen, might very well 
have the opposite effect. 


145. The Secret Committee of the House of Commons reporting in 1844 
said on this point “It must also be remembered that if such a power as this 
were formally abolished, the question would not be left quite in the same 
condition as though the power had never been exercised or disputed; by 
withdrawing it, every criminal and conspirator against the public peace would 
be publicly assured that he could enjoy secure possession of the easiest, 
cheapest, and most unobserved channel of communication, and that the 
Secretary of State would not under any circumstances interfere with his 
correspondence. It must not be forgotten, however, that at present other 
rapid means of communicating their views are of easy access to the evil 
intentioned, and that, as far as internal order is concerned, the same rapid 
means afford the Government unexampled facilities for suppressing tumult.” 
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146. The foregoing observations are intended to apply to all the activities 
of the Police as we have set them out, and also to the activities of the officials 
of the Board of Customs and Excise. 


147. It is important to remember at all times that the power to open 
letters has been exercised in this country for many hundreds of years, and that 
power has been the subject of debate in Parliament on several occasions. 


148. We have referred to the year 1844, when the two Secret Committees 
were set up, but long before that date the practice of intercepting letters had 
been exercised and had been made publicly known. The details are fully 
set out in the Report of the Secret Committee of the House of Commons in 
1844. The Reports of the Secret Committees of both Houses of Parliament 
in 1844 contain a wealth of historical information which we have found to 
be of the greatest service to us in our work. The Report of the Committee 
of the House of Commons is particularly valuable for the documents which 
are set out in full, for the extracts from the Lords and Commons Journals, 
from the Reports of the Council of State and for the references to the State 
Trials, and other sources of information. We do not think it necessary to 
produce much of this material in our Report but it is available for reference. 
In 1735, a complaint being made in the House of Commons by certain of the 
Members that their letters had been opened and read by the clerks of the 
Post Office on the pretence of ascertaining whether or not the franks of those 
Members were counterfeit, the matter was referred to the consideration of a 
Committee to make a Report to the House, and upon the Committee doing so 
the House passed the Resolution, which we have set out in paragraph 124 of 
Part II of this Report, which recognised the authority of the Secretary of State 
to issue warrants to intercept communications. 


149. Parliament therefore with the knowledge of the method of inter- 
cepting letters had permitted it to continue for this great length of time and 
there has been no view so far as we know adverse to the method expressed 
in the Courts of law. On the contrary letters so detained and opened have 
been used, though rarely, in cases coming before the Courts. In the years 
1722-3 in the course of the proceedings on passing the Bills of Pains and 
Penalties against Atterbury, the Bishop of Rochester, and his two associates, 
Kelly and Plunket, the principal evidence adduced against the parties accused 
was that of Post Office clerks and others who, in obedience to warrants from 
the Secretary of State had detained, opened, copied and deciphered letters to 
or from those parties. In the Committee on the Bill against the Bishop in the 
House of Lords the clause of the Statute of Anne was referred to and 
commented on by the Bishop’s Counsel, Mr. Wynne—State Trials, Vol. 16, 
page 544, and doubt was raised whether the copying of a letter was sanctioned 
by the Act of Anne; but in no one of these three cases was any question 
raised as to the legality of the warrants. In the year 1758, Dr. Hensey, a 
physician, was tried on a charge of high treason, being accused of treasonable 
correspondence with the enemy. The principal evidence on which he was 
convicted was that of a letter carrier and a Post Office clerk, the latter of 
whom had opened Dr. Hensey’s letters and delivered them to the Secretary 
of State. In the trial of Horne Tooke for High Treason in 1795, State Trials 
Vol. 25, a letter written to Horne Tooke by the printer was intercepted at 
the Post Office and was stated by Horne Tooke to be the immediate occasion 
of his apprehension. On his requiring its production, it was produced in 
Court by the Crown Officers and was given in evidence. In 1923 at the 
trial before Mr. Justice Swift of Art O’Brien and others for seditious 
conspiracy, a number of original letters intercepted in the post were produced 
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in evidence.* In his summing up to the jury the learned judge said “ it was 
no doubt a matter of surprise to the jury to learn of the mass of corres- 
pondence passing between London and Dublin and of relief to know that the 
authorities in this country were not so blind or stupid as they were sometimes 
thought to be and that they knew a little more of what was going on than 
those who did these things either suspected or imagined. . . . It is well for 
this country that there is an organisation—when it is suspected that a crime is 


about to be perpetrated—which has a means of watching the suspected 
persons.” 


150. We feel that to announce the abandonment of this power now 
would be a concession to those who are desirous of breaking the law in one 
form or another, with no advantage to the ordinary citizen or to the community 
in general. If the Police were to be deprived of the power to tap telephone 
wires in cases of serious crime, the criminal class would be given the use 
of the elaborate system set up by the State and use it to conspire and plot 
for criminal purposes to the great injury of the law-abiding citizen. The 
telephone could then be used with impunity to arrange the last-minute details, 
for example, of a mail van robbery, a theft on an organised scale, an assault 
with robbery on a citizen, or indeed any form of crime. In the large centres 
of population like London it would be an immensely powerful aid to criminal 
conspiracies of every kind if it were made known that the power to intercept 
telephone communications had been prohibited, and it would permit the 
telephone system to be used without hindrance by the criminal classes and 
aid them in their criminal enterprises without any advantage either to the 
individual or to the State. Thus, in the view we take, if the power of 
intercepting telephone conversations were to be taken away from the Police, 


the law-abiding citizen would get nothing in return, and might indeed suffer 
the greatest loss. 


151. Two objections can be dealt with shortly. If it should be said that 
at least the citizen would have the assurance that his own telephone would not 
be tapped, this would be of little comfort to him, because if the powers of the 
Police are allowed to be exercised in the future, as they have been in the past 
under the safeguards we have set out, the telephone of the ordinary law- 
abiding citizen would be quite immune, as it always has been. Secondly, if 
it is said that when the telephone wires of a suspected criminal are tapped all 
messages to him, innocent or otherwise, are necessarily intercepted too, it 
should be remembered that this is really no hardship at all to the innocent 
citizen. The information so obtained goes only to the Police and, until the 
recent case affecting Mr. Marrinan, had never been disclosed to any outside 
person and had always been destroyed. This cannot properly be described as 
an interference with liberty; it is an inevitable consequence of tapping the 
telephone of the criminal; but it has no harmful results, and the testimony 
of the Secretaries of State who have given evidence before us confirms this 
view. The citizen must endure this inevitable consequence in order that the 
main purpose of detecting and preventing crime should be achieved. We 
cannot think, in any event, that the fact that innocent messages may be 
intercepted is ony ground for depriving the Police of a very powerful weapon 
in their fight against crime and criminals. No single ground of complaint 
under this head has been made known to us, and we feel the question we are 
asked to answer should be answered in the light of practical reality, rather 
than in imagined or fanciful circumstances. To abandon the power now 
would be a concession to those who are desirous of breaking the law in one 
form or another, without any advantage to the community whatever. 


* The Times Newspaper, Sth July, 1923. 
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152. With regard to the use to be made of the information discovered, 
we feel that that should be confined to the authority empowered by the 
warrant to discover it, and it should not be disclosed to private persons or 
to private bodies. It should be recognised that this is a very great and 
responsible power confided to the executive exclusively for State purposes, 
and we feel that it should be so confined. We are told that in practice the 
Home Office insists that the power should be exercised for the purpose of 
detection only, primarily on the ground that the use of the information so 
obtained, if used in Court, would make the practice widely known and thus 
destroy its efficacy in some degree. But we do not feel for ourselves that 
we need argue the wisdom or otherwise of this practice, although we see no 
reason why in a proper case the evidence should not be tendered, for when the 
occasion arises the admissibility of the evidence will be decided by a Court 
before whom the evidence is tendered, and the history of the law of evidence 
is proof enough of the immense care that is taken in the administration of 
justice to see that the evidence submitted both in civil and criminal cases is 
evidence that it is proper to admit in all the circumstances of the case. It 
should be noted that the limitations which have been placed by the Courts 
and by the judges upon the powers of the Police have at all times been for 
the protection of the citizen, and the important question has always been 
the quality of the evidence in the proceedings actually before the Court, 
and how far that evidence tends to serve the true purpose of justice. We 
think, therefore, that the practice of applying for the warrants of the 
Secretary of State in the special circumstances we have set out, and the 
procedure under which such warrants are granted, should be permitted to 
continue, but that there should be no relaxation of the rigid conditions and 
safeguards which have proved of such value in practice, and that there should 
be no extension of these powers beyond those we have so carefully defined. 


SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 


153. We consider that the decision of the then Secretary of State to make 
transcripts of intercepted telephone conversations available to the Bar Council 
and the Benchers of Lincoln’s Inn was a mistaken decision. (Paragraph 99.) 


154. We recommend that in no circumstances should material obtained 
by interception be made available to any body or person whatever outside 
the public service. (Paragraphs 100 and 101.) 


155. We are satisfied that Secretaries of State and all the officials 
concerned have taken, and continue to take, scrupulous care to ensure the 
strict observance of the purposes to which it is intended by the Home Office 
that the interception of communications should be directed and confined. 
(Paragraph 90.) 


156. We are satisfied that interception is highly selective and that it is 
used only where there is good reason to believe that a serious offence or 
security interest is involved. (Paragraphs 64-70.) 


157. (We are satisfied that only the minimum number of people have 
access to intercepted material either in its original or in its selected form and 
that this number is very small. (Paragraphs 115-118.) 


158. We are satisfied that interception has proved effective in the 
detection of major crimes, customs frauds and dangers to the security of the 
State. (Paragraphs 107-113.) 
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159. We recommend that there should be a regular review of outstanding 
warrants not less than once a month both by the Home Office and by every 
authority that is granted a warrant to intercept. (Paragraph 74.) 


160. We recommend that warrants should no longer be valid until they 
are cancelled, but that their validity should be for a defined period that 
appears on their face. (Paragraph 75.) 


161. We recommend that the cancellation of a warrant by the authority 


to whom it was issued should be forthwith reported to the Home Office. 
(Paragraph 76.) 


162. We recommend that in future each warrant issued by the Secretary 
of State should specify the particulars that we have set out. (Paragraph 56.) 


163. We recommend that full records showing the details we have set 


out should be kept in the Home Office in each case of interception. 
(Paragraph 84.) 


164. We recommend that the power to intercept letters at the request 
of the sender should continue to be exercised in cases where a clear public 
interest is involved. (Paragraphs 87-89.) 


165. It would be against the public interest for the Secretary of State 
to give figures of the extent of the interception in communications, for the 
reasons set out. (Paragraphs 119-121.) 


166. So far as we can determine, a Member of Parliament is in exactly 
the same position as any private citizen in regard to the interception of his 
communications unless those communications were held to be connected with 
a proceeding in Parliament. (Paragraphs 124-128.) 


167. It is for Parliament to consider whether legislation should be 
introduced to make the unauthorised tapping of a telephone line an offence. 
(Paragraphs 129-131.) 


168. We recommend that the powers of interception should continue 
to be used subject to the conditions and safeguards we have set out in Part III 
and in this summary of conclusions, but that there should be no extension 
beyond those we have so carefully defined. (Paragraphs 139-152.) 
Mr. Gordon Walker has reservations on this recommendation—as set out 
below. 


169. We cannot conclude without placing on record our recognition of 
the very efficient work of our Secretary, Mr. G. A. Peacock. This is no 
conventional acknowledgment. We are conscious that we laid on him a very 
heavy burden of work. which he has discharged with great ability. In 
particular, his assistance in compiling the statistics and checking all questions 
of fact has been quite invaluable, and his help at every stage of the work 
has greatly assisted us in our task. 


NORMAN BIRKETT. 
MONCKTON OF BRENCHLEY. 
P. C. GORDON WALKER. 


G. A. PEACOCK, 
Secretary. 


18th September, 1957. 
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RESERVATION BY MR. P. C. GORDON WALKER 


170. Whereas I concur in the other main conclusions and 
recommendations in our Report, I regret that I cannot wholly agree with 
my colleagues in their conclusion that the present use of the power to 
intercept communications should continue unchanged. In my view the 
purposes for which warrants are issued should in future be judged by new 
and stricter standards, particularly in regard to the detection of crime: with 
the effect that interception would practically cease to be used for this 
purpose. 

171. I feel that this would be in closer accord with our general ideas 
in this country about the methods that we permit the Police to use and with 
the state of public opinion concerning the interception of communications. 
We are proud in Britain that our rules of evidence are more favourable to the 
accused than in some other countries, and that an innocent man should 
not be wrongly convicted, although this may result in some guilty persons 
escaping punishment. Although the Police may put any question to an 
arrested or suspected person, the Judges’ Rules prescribe and limit the 
answers that the Police may tender as evidence. 


172. The reas»n why we enforce such high standards and tie the hands 
of the Police in certain respects is that this aids the enforcement of law and 
order; for the methods used by the Police must carry public support. In 
my opinion public concern about telephone tapping is such that if the 
interception of communications for the detection of crime continues as in 
the past there may be some danger of a weakening of the popular approval 
without which the Police cannot in the long run carry on effectively. 


173. A_ restriction of the purposes for which the interception of 
communications is used in the detection of crime would be in accord with 
the general trend of policy since the war. One of the factors determining 
the evolution of policy in regard to the interception of communications has 
been the state of public opinion towards the exercise of this power. As we 
record in our Report, the interception of letters to prevent the transmission 
of illegal lottery material was abandoned in November 1953; shortly afterwards 
the interception of letters believed to contain obscene matter was similarly 
discontinued. In my view the interception of communications should never 
have been used for either of these purposes; neither of the illegal actions 
aimed at can be regarded as a crime serious enough to justify the exercise 
by the State of so great and exceptional a power. One of the reasons for the 
abandonment of interception in these two cases was (we were told) a change 
in public opinion towards the offence in question and a growing reluctance 
to use interception for the purpose in question. (See paragraph 59.) In 
1951 the Home Office in letters to the Metropolitian Police and Customs laid 
down more stringent and precise conditions governing the grant of warrants. 
(Paragraph 64.) 


174. Public repugnance to the interception of communications has, it 
seems to me, increased and there should therefore be a further restriction 
upon the use of this power for the purposes of the detection of crime. In 
future the interception of communications should, in my submission, no 
longer be regarded as an admissible method of detection in what may be 
called ordinary cases of crime, even when these are “serious” as this term 
has been defined by the Home Office; but should be authorised only when 
the Secretary of State is satisfied that there is the most extreme and urgent 
reason. The sort of rare and exceptional case I have in mind is that a 
dangerous criminal or lunatic is at large who is likely to commit violence 
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or murder and the interception of communications may provide the best or 
only means of his speedy recapture; or that a highly organised and dangerous 
gang is commiiting violence and cannot be broken up by other means of 
detection. The application of these new and much stricter standards of 
judgment by the Secretary of State should, I suggest, be such that the 
interception of communications for the detection of crime would in practice 
cease to be used for long periods of time. It would be a power held in 
reserve for unusual and extraordinary cases of the utmost urgency, in which 
there could be no doubt that the use of the power would carry overwhelming 
public support. 


175. There wouid, of course, be a price to pay if my recommendation 
were adopted. It would bring comfort to some criminals and smugglers. The 
price can, however, be exaggerated. It is true, as we make clear in 
paragraph 112 of our Report, that methods of interception are used only 
in a smal! number of serious cases. Nevertheless the proportion that the 
number of arrests or convictions obtained by interception bears to the total 
of arrests or convictions seems to me significant. I have taken out figures 
for certain recent years. The number of detections of offenders secured 
through interception by the Customs was 0°7 per cent. of the total number 
of convictions for offences against customs regulations. The number of 
arrests made by the Metropolitan Police as the result of interceptions was 
0-13 per cent. of the total number of arrests for indictable offences. These 
figures seem to me to suggest that, even if the interception of communications 
for the detection of crime were practically brought to an end, there would 
be no catastrophic increase in the amount of crime that might in consequence 
escape detection. Moreover, it is scarcely to be doubted that most of the 
offenders would be caught, if not so promptly. by normal means of detection. 
It must also be taken into account that the danger would be reduced that the 
public repugnance to telephone tapping may weaken popular support and 
approval of the methods used by the Police. 


176. A distinction must in my view be drawn between the interception 
of communications for the detection of crime and for security purposes. As 
my colleagues point out. “ even if some criminals do escape justice the injury 
to the State cannot compare with the kind of injury the Security Service 
seeks to prevent.” A far larger proportion of the information that the 
Security Service must discover is obtained by interception of communication 
than in the case of the Police or the Customs. A great deal of this vital 
information could be discovered by no other means. There cannot, therefore. 
in my view be the same sharp restriction of the use of the interception of 
communications by the Security Service as I recommend in regard to the 
use of this power for the detection of crime. 


177. Even in the field of security the strictest possible limits should be 
set to the use of the power to intercept communications. It should in my 
view be allowed for two purposes only: 


(1) direct counter-espionage and protection of high secrets of State: 
(2) the prevention of the employment of Fascists or Communists in 
connection with work, the nature of which is vital to the State. 


It is fair to state that these are the two purposes for which the Security Service 
at present mainly intercepts communications. 


178. In addition to the detailed suggestions and recommendations 
contained in our report. | would like to propose that no warrant to authorise 
the interception of communications should be issued by the Secretary of 
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State save on a sworn information or affidavit. This would impart an clement 
of formality and precision that seems to me appropriaic to the exercise of so 
great and exceptional a power. 


179. I also propose that no material obtained by the interception of 
communications should be used by the Crown as evidence in any Court 
of Law or in any Inquiry in the public service. This seems to me to accord 
with public feeling about the use of evidence that is necessarily obtained by 
furtive means and normally consists only of selected extracts from the 
communications that have been intercepted. 


P. C. GORDON WALKER. 
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NUMBER OF INTERCEPTIONS AUTHORISED BY THE SECRETARY OF STATE 


———— 
Police, Customs, 
Post Office and 
Year Security 





Telephones 


Letters 








1937 

1938 

1939 | 29 643 
1940 | 125 1,192 
1941 180 833 
194? 164 512 
1943 126 327 
1944 102 213 
1945 56 90 
1946 73 139 
1947 110 162 
1948 103 156 
1949 | 133 183 
1950 179 232 
1951 | 177 261 
1952 | 173 237 
1953 202 240 
1954 222 223 
1955 231 205 
1956 159 183 








Drugs, Lotteries 
and Obscene 
Publications 


Totals 





Telephones | Letters 


330 
— 365 








Telephones 





29 
125 
180 
164 
126 
102 

56 

73 
110 
103 
133 
179 
177 
173 
202 
222 
241 
159 





Letters 


556 
710 
973 
1,557 
862 
514 
329 
213 
90 
139 
190 
870 
641 
356 
486 
462 
459 
227 
205 
183 


_ rr nw 
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APPENDIX I 


TABLF II 


INTERCEPTIONS IN SCOTLAND, 1946 To 1956 





Year Number | Applicant 
7 —E— a | — — ee - — - —__—_—— 
Letters .| 1947 22 
| 1948 9 
1949 3 | Loans; . ; 
| 1950 4 Scottish Home Department 
1951 6 
| 1952 7 
Telegrams ... | 1952 | Crown Office 
Telephones ... | 1946 Police 
| ane | ‘customs and Excise 
| 
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APPENDIX 11 


AUTHORITIES THAT INTERCEPTED COMMUNICATIONS BETWEEN 1937 AND 1956 


1. The Ministry of Food was granted, between 1941 and 1944, warrants 
to intercept thirty-one telephone lines and five warrants to intercept letters. 


2. The Treasury was, in 1939, granted a warrant to tap one telephone 


line. 


3. One warrant was issued in 1952 to the Crown Office in Scotland to 
intercept telegrams in connection with a case of culpable homicide. 


4. The /nvestigation Branch of the Post Office has on a relatively small 
number of occasions been granted warrants in connection with the detection 
of such crimes as large-scale mail-van robberies and persistent attacks on 
safes on Post Office premises. 


5. The Port of London Authority Police was granted in 1952 one 
warrant to tap two telephone lines. 


6. Chief Constables were granted warrants to tap fourteen telephone 
lines and six warrants for the interception of letters. 


7. At the request of the Director of Public Prosecutions a warrant was 
issued in 1937 for the interception of letters. In the following year a 
particular letter and telegram were intercepted at the request of a Chief 
Constable so that they could be shown to the Director of Public Prosecutions. 


8. In 1944 a warrant was issued to the City of London Police for the 
interception of letters. 


9. There was one example of interception in 1944 which it is not easy 
to classify. One of Her Majesty's Judges of Assize made an order instructing 
the Post Office to pass to the Police the correspondence of a woman convicted 
of false pretences. The Secretary of State issued a warrant to regularise 
the matter. 


10. The Home Office (for dangerous drugs, lotteries and obscene 
publications). 


11. The Metropolitan Police. 
12. The Board of Customs and Excise. 
13. The Security Service. 


14. The Scottish Home Department for lotteries only. 





